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M or e and more commercial real 
estate owners in the Atlanta metro 
area are defaulting on their loans. 
According to a recent report by 

Realpoint LLC, more than 
10 percent of the loans 
secured by commercial 
property in the Atlanta area 
which were securitized (with 
a total balance of more than 
$1.8 billion) are delinquent.  

Because most commercial 
property is income-pro-
ducing, when a borrower 
defaults, the lender will want 
to take control of the prop-
erty as quickly as possible. 
One way to do so is non-
judicial foreclosure. 

Fortunately for lenders, 
commercial foreclosures in 
Georgia can be done very 
quickly. If the loan docu-
ments are properly drafted, 
the lender can hold a special 
“non-judicial” foreclosure 
sale on the courthouse steps 
in as little as four weeks after the borrow-
er’s default. At the foreclosure sale, which 
happens on the first Tuesday of the month, 
the lender’s counsel auctions the property 
to the highest bidder (which is most often 
the lender).

However, foreclosures are rarely com-
pleted in just four weeks. 

Before taking back the property, a 
lender often wants to conduct its due dili-
gence: update the property’s title, perform 
a survey, conduct environmental tests, 
review tenant lease files and analyze oper-
ating income. Because of the time and 
expense of performing this due diligence, 
a lender may want to negotiate a modifica-
tion of the loan with the borrower or 
permit the borrower to pay off the loan 
at a discount. 

Alternatively, the lender may want to 
market the loan (by itself or as a part of a 
pool of loans).

For these reasons, it may take several 
months for the lender to com-
plete its due diligence and be 
in a position to conduct the 
foreclosure sale. In the mean-
time, the borrower keeps 
receiving the rents and other 
income from the property, 
remains in charge of operating 
and maintaining the property, 
has the responsibility for 
paying taxes and insurance 
and continues to lease the 
property. If the borrower is 
not performing these duties, 
the value of the property 
securing the loan can suffer 
significantly. Even with the 
existence of so-called “non-
recourse” or “springing” 
guarantees, a lender may be 
wary of allowing the borrower 
to retain complete control 
over the property.

One remedy typically available to a lender 
under the loan documents is to have a court 
appoint a receiver for the property. The 
appointment of a receiver will help to alle-
viate the lender’s concern that the property 
is not being properly managed and main-
tained during the period prior to the lender 
conducting a foreclosure sale of the prop-
erty. For this reason, lenders have sought 
the appointment of receivers for many com-
mercial properties in Georgia.

A receiver is an individual or company 
appointed by a court to take charge of the 
property that secures the loan. The 
receiver does not own the property and 
the receiver’s powers and obligations are 
limited by the order of appointment and by 
Georgia law. Typically a receiver will be 
granted the power to collect rents, pay 

taxes and utilities, execute leases, maintain 
insurance and perform necessary mainte-
nance of the property. 

The receiver’s ultimate responsibility is 
to maintain the property until the lender 
can exercise the remedies granted to the 
lender under the loan documents, 
including conducting a foreclosure sale of 
the property. Once the lender has con-
ducted a foreclosure sale of the property, 
the lender will ask the court to dismiss the 
receiver and provide a final accounting of 
the receiver’s work.  

  Given how quickly a receiver can be 
appointed in Georgia and the benefits to the 
lender of having a receiver protecting the 
collateral from further deterioration, it is 
little wonder that lenders are increasingly 
making use of this remedy as they deal with 
the consequences of plunging real estate 
values and an overall weak economy. 

Kirkham is an attorney with Sutherland 
Asbill & Brennan LLP. Anderson is an 

executive vice president and partner at Ben 
Carter Properties LLC.

C O M M E R C I A L  R E A L  E S T A T E

A lthough marketing may have fallen 
off the list of high priorities during 
the downturn, commercial real estate 
companies are beginning to crank 

up promotion efforts once again. Rather 
than sticking with the same old tactics, 
however, firms are changing their strategy 
and focusing on programs that ensure 
they are well-positioned for the impending 
recovery. 

“Last year people were kind of frozen, 
kind of not sure. A lot of decisions weren’t 
being made and I think, just like with the 
general economy, people are starting to 
see the light at the end of the tunnel,” said 
Jae Robbins, founder of Resource Real 
Estate Marketing, which handles mar-

keting for several 
commercial and resi-
dential real estate firms 
in Atlanta. “I think 
people are starting to 
realize they can’t sit 
back idly anymore and 
they need to be active 
and engaged.”

Robbins said clients 
are willing to be more 
innovative and spend a 

little bit more money now than before and 
are inquiring about work in corporate 
branding and social media. 

“They are starting to take some more 
time and focus marketing dollars on 

building that corporate brand so they’ll be 
well-positioned for when business does 
pick up again,” she said. 

One Resource Real Estate Marketing 
client, Hines, took the downturn as an 
opportunity to change its marketing pro-
gram completely. Rather than hosting its 
traditional portfolio series of lunches and 
breakfasts with brokers to share informa-
tion on its properties, Hines developed a 
breakfast speaker series that involved an 
interactive interview with a high-profile 
business leader.

“When the market was in such incred-
ible decline, to just bring brokers in and 
just talk about what’s happening in the 
market, I mean they are reading about that 
every single day in periodicals and are 
bombarded with that kind of information,” 
said John Heagy, Hines vice president of 
marketing for the Southeast region. “So we 
decided that this year we would do some-
thing very different and in essence we 
crafted the idea of hosting a series of very 
high-profile speakers to come in and 
address the group.”

So far, the 2010 Hines Atlanta Portfolio 
Speakers Series has featured business 
leaders like Jack Guynn, former president 
and CEO of the Federal Reserve Bank of 
Atlanta, and Brad Shaw, vice president of 
corporate communication and external 
affairs at The Home Depot Inc. Modeling 
a “Tonight Show” format, Heagy inter-
views each speaker about their businesses, 
discussing how they’ve navigated the 

difficult economy and goals and plans for 
the recovery. 

“We videoed each [interview] and 
posted it on the website and its been a 
very interactive, highly unusual promotion 
for the commercial real estate industry 
and the feedback they’ve received has 
been pretty phenomenal,” said Robbins, 
who worked with Hines on the program.  

Although marketing dollars are tight 
and the economy remains difficult, Heagy 
said now is not the time to lose visi-
bility with brokers. The speaker 
series allowed Hines to remain in 
front of brokers by providing infor-
mation to help them get closer to 
the consumer side of the commer-
cial real estate business, he said.  

“We’re clearly in one of the worst 
of times that could be and we 
wanted to make sure that as the 
market begins to rebound that bro-
kers continue to see Hines in a 
leadership role,” Heagy said. “We are 
stepping it up as opposed to jumping 
back in the foxhole and hoping to just stay 
low enough to not get hit by something. 
We are trying to lead the market out of 
this depression as opposed to just fol-
lowing in line.”

Randy Holmes, principal of real estate 
development and investment firm Seven 
Oaks Company LLC, said his company is 
remaining visible to the brokerage com-
munity through special events and 
constant communication. 

Currently focused on the marketing of 
its existing office buildings, Holmes said 
leasing activity during the last 24 months 
has also helped give Seven Oak’s proper-
ties exposure.

“We are very proactive in getting in 
front of the brokerage shops in letting 
them know the availabilities that we have 
and the successes we’ve had with the 
properties,” Holmes said. “It’s critical 
that even when things are slow you have 

to stay in the market. 
Budgets have been definitely 
been tighter and you have to 
get a little more creative, but 
all the big players have con-
tinued to do things and stay 
visible during the 
downturn.”

Throughout the summer, 
Seven Oaks has held 
lunches, barbecues and cock-
tail parties at its various 

properties to attract the attention of bro-
kers, as well as hosted some smaller, 
more personal, events such as baseball 
games and trips. 

“We find that in Atlanta, 99 percent of 
all the deals on the office and retail side 
are driven by the tenant rep brokers so it 
is critical to stay in front of those folks,” 
Holmes said. 

With activity beginning to pick up on 
the office side, real estate companies are 
loosening their tight grip on marketing 
dollars and hoping for the best. 
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More and more commercial real estate 
owners in the Atlanta metro area are 
defaulting on their loans. According 
to a recent report by Realpoint LLC, 

more than 10 percent of the 
loans secured by commercial 
property in the Atlanta area 
which were securitized (with a 
total balance of more than $1.8 
billion) are delinquent.

Because most commercial 
property is income-producing, 
when a borrower defaults, the 
lender will want to take control 
of the property as quickly as 
possible. One way to do so is 
non- judicial foreclosure.

Fortunately for lenders, com-
mercial foreclosures in Geor-
gia can be done very quickly. 
If the loan documents are prop-
erly drafted, the lender can 
hold a special “non-judicial” 
foreclosure sale on the court-
house steps in as little as four weeks after 
the borrower’s default. At the foreclosure 
sale, which happens on the first Tuesday 
of the month, the lender’s counsel auctions 
the property to the highest bidder (which is 
most often the lender).

However, foreclosures are rarely com-
pleted in just four weeks.

Before taking back the property, a lender 
often wants to conduct its due diligence: up-
date the property’s title, perform a survey, 
conduct environmental tests, review tenant 
lease files and analyze operating income. 

Because of the time and expense of per-
forming this due diligence, a lender may 
want to negotiate a modification of the loan 
with the borrower or permit the borrower to 

pay off the loan at a discount.
Alternatively, the lender 

may want to market the loan 
(by itself or as a part of a pool 
of loans).

For these reasons, it may 
take several months for the 
lender to complete its due dili-
gence and be in a position to 
conduct the foreclosure sale. 
In the meantime, the borrower 
keeps receiving the rents and 
other income from the prop-
erty, remains in charge of op-
erating and maintaining the 
property, has the responsibil-
ity for paying taxes and insur-
ance and continues to lease the 
property. If the borrower is not 
performing these duties, the 

value of the property securing the loan can 
suffer significantly. Even with the existence 
of so-called “non-recourse” or “springing” 
guarantees, a lender may be wary of allow-
ing the borrower to retain complete control 
over the property.

One remedy typically available to a lend-
er under the loan documents is to have a 
court appoint a receiver for the property. 
The appointment of a receiver will help 
to alleviate the lender’s concern that the 
property is not being properly managed 
and maintained during the period prior to 

the lender conducting a foreclosure sale of 
the property. For this reason, lenders have 
sought the appointment of receivers for 
many commercial properties in Georgia.

A receiver is an individual or company 
appointed by a court to take charge of the 
property that secures the loan. The receiver 
does not own the property and the receiv-
er’s powers and obligations are limited by 
the order of appointment and by Georgia 
law. Typically a receiver will be granted 
the power to collect rents, pay taxes and 
utilities, execute leases, maintain insurance 
and perform necessary maintenance of the 
property.

The receiver’s ultimate responsibility is 
to maintain the property until the lender can 
exercise the remedies granted to the lender 
under the loan documents, including con-
ducting a foreclosure sale of the property. 
Once the lender has conducted a foreclo-
sure sale of the property, the lender will ask 
the court to dismiss the receiver and provide 
a final accounting of the receiver’s work.

Given how quickly a receiver can be ap-
pointed in Georgia and the benefits to the 
lender of having a receiver protecting the 
collateral from further deterioration, it is 
little wonder that lenders are increasingly 
making use of this remedy as they deal with 
the consequences of plunging real estate 
values and an overall weak economy.

Kirkham is an attorney with Sutherland  
Asbill & Brennan LLP. Anderson is an  

executive vice president and partner at  
Ben Carter Properties LLC.


