Conditions on Admitting an Alcotest Reading
State v. Chun and the Case Law Interpreting It

by Jeffrey Evan Gold

n St. Patrick’s Day 2008, the New Jersey
Supreme Court issued its opinion in State
v. Chun, et al,’ drawing to a close over six
years of litigation regarding whether the
Draeger Alcotest 7110 MKIII-C breath-
testing device using software version NJ
3.11 was reliable for any evidential use in New Jersey courts.
The Court upheld most, but not all, of the findings and con-
clusions of its special master, the Hon. Michael Patrick King,
PJ.A.D. ret.,, who had presided over remand proceedings in
the matter for approximately two years. The Court found the
Alcotest was reliable, but only on very extensive and specific
conditions. These conditions have been the subject of contin-
ued litigation in the trial courts, and are now making their
way up the appellate ladder.
This article will review Chun in detail and the case law
since it was decided, as well as provide some history and a few
back stories to round out the picture.

The Alcotest B.C. (Before Chun)

The Alcotest’s odyssey in New Jersey began much earlier
than Chun. The New Jersey State Police first decided upon the
Alcotest as the likely replacement for the archaic Breathalyzer
in 1995. Although used since the 1950s, the Breathalyzer was
long since eclipsed by more modern devices. Still, the state lan-
guished in its actual adoption of the new technology. Finally,
in December 2001, the state began the initial pilot program for
testing in one town, Pennsauken Township, Camden County.

The Pennsauken pilot cases began an initial two years of
litigation in the superior court, Law Division, Camden Coun-
ty, which resulted in the published opinion State v. Foley.” In
Foley, Assignment Judge Francis J. Orlando found the Alcotest
using software version NJ 3.8 (not NJ 3.11 used by the time
of Chun) reliable subject to a condition in certain “blowing
refusal” cases (cases where the defendant attempts to blow,
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but the machine does not accept the blows as sufficient). The
Pennsauken data showed a very high rate of blowing refusals.
Judge Orlando held that a defendant could not be charged
with a refusal if he or she blew at least .5 liter of air into the
Alcotest, which had been programmed to require 1.5 liters.

Even though the Attorney General’s Office was integrally
involved in Foley, the state inexplicably chose not to appeal
Judge Orlando’s decision. That left the state with no appellate-
level decision on the Alcotest’s reliability, a position not much
better then when they started Foley two years earlier.

Statewide Implementation...
Without a Reliability Finding

After changing the firmware in the Alcotest from NJ 3.8 to NJ
3.11, and the instructions given to subjects on blowing into the
machine, the state began a statewide implementation of the
Alcotest. However, without an appellate-level decision finding
the Alcotest reliable, there was certain to be more litigation, and
there was. The first county to use the new machine was Middle-
sex County in February 2005. Like Foley, which had begun with
the state seeking consolidation of 20 or so municipal court cases
for a hearing in the superior court, Chun began with a consoli-
dation motion.

There would be another two-and-a-half years of twists and
turns, including 18 weeks of hearings by a Supreme Court spe-
cial master, two special master’s reports, five rounds of briefs
to the Supreme Court and two rounds of oral arguments
before the Court. During that time, driving while intoxicated
(DWI) cases were being prosecuted in the municipal courts
with Alcotest readings, but with (at least first offense) sen-
tences stayed by the Supreme Court order pending Chun.

Thousands of DWI sentences awaited the Court’s final
decision. These came to be known as ‘Chun stay’ cases, and
would have their own special issues post-Chun, regarding
what these stays preserved and what they did not.
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The Impact of Chun

Justice Helen Hoen, writing for a
unanimous Court in Chun, took the
technical subject matter involved below
and made it clear and understandable.
The Court’s ultimate finding was that
the Alcotest is reliable, but only on cer-
tain very detailed conditions. Justice
Hoen’s 131-page opinion (in slip form),
plus the 376 pages of special master
reports, together make an incredibly
detailed resource for judges, prosecu-
tors, and defense attorneys to under-
stand the use of Alcotest readings as evi-
dence in the courts.

Chun was watched closely around the
country, as challenges mounted to other
breath-testing devices using computer
technology, not just the Alcotest. Justice
Hoen’s opinion in Chun is the most sig-
nificant decision of its kind on the sub-
ject nationwide. Indeed, news articles
circulated worldwide on the case’s
progress and the Court’s decision.

What “Machine”?

Chun deals only with the Draeger
Alcotest 7110 MKIII-C running software
version NJ 3.11. “We intend to make no
comments about other models of the
device or about the software used to
operate any other Alcotest model,” the
Court said.’ This is important to remem-
ber. Several towns now use portable
breath testers from Draeger, also called
Alcotest. These have not been found
reliable by Chun. In fact, even the
Alcotest 7110 MKIII-C running software
version NJ 3.8 (used in the pilot pro-
gram) has not been found reliable by
Chun.* Further, the opinion does not
bear specifically on the use of the
“Breathalyzer,” except regarding the
most general principals.

The Court did not specifically rule on
the parts of the system that make up
what we think of as the “machine” sep-
arately. The state in Chun was careful
before the special master to seek a ruling
on the reliability of the Alcotest unit
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itself, not the CU34 simulator or tem-
perature probe attached to it. This is
true as well of the Ertco-Hart tempera-
ture-measuring device, which is used by
the coordinator at calibration.

When the New Jersey State Police
switched to temperature devices other
than those by Ertco-Hart, a legal issue
developed. Since Chun specifies the
Ertco-Hart certificate by name as a foun-
dational document,® did the Court
mean only an Ertco-Hart device, or will a
certificate for any similar device due? As
of the writing of this article, that issue
remains unsettled, but is before the
Appellate Division.®

Reliable, But on Conditions

The state in Chun sought a ruling
that hardware and software as a whole
were reliable “as is.” The defense, of
course, sought a ruling that the Alcotest
was not reliable at all. As amicus, the
New Jersey State Bar Association
(NJSBA) urged only a conditional find-
ing of reliability. The special master gen-
erally agreed with the NJSBA on most
but not all of the conditions suggested.
The Court then agreed with most, but
not all, of the conditions announced by
the special master. However, as a whole
Chun imposed a host of conditions
upon the state if it wanted to use the
Alcotest for evidential purposes. Specifi-
cally, the Court found that the software
(or firmware as it is called when burned
into the computer chip itself, as here)
had to be revised.”

Re-Examination of Earlier
Jurisprudence

The Chun Court analyzed all the
prior Supreme Court DWI case law, as
well as the changes in the DWI statute,
including the increasing penalties and
lower threshold readings, and found
that this “increasingly restrictive legisla-
tive scheme and the new technology of
the Alcotest, as compared to the breath-
alyzer, requires us to re-examine much

of our earlier jurisprudence.”® Such a
quiet and reasoned approach to the sub-
ject is unusual to the DWI practitioner,
who is more used to all rulings over-
shadowed by the havoc on the road
caused by DWI law.

20-Minute Observation Period

There has always been a general scien-
tific requirement of an ‘observation’ peri-
od before requiring a breath test, to avoid
contamination by mouth alcohol. The
New Jersey State Police, who train all offi-
cers in the state in breath testing, have
quantified this as a 20-minute observa-
tion period, even with the Breathalyzer.
However, the fact that the Court in Chun
actually incorporated language to this
effect in its opinion appeared as big news
to a lot of practitioners.

The Court said:

[Tlhe operator must observe the test
subject for the required twenty-
minute period of time to ensure that
no alcohol has entered the person'’s
mouth while he or she is awaiting the
start of the testing sequence. In addi-
tion, if the arrestee swallows anything
or regurgitates, or if the operator
notices chewing gum or tobacco in the
person’s mouth, the operator is
required to begin counting the twen-
ty-minute period anew.’

The Court here was really noting the
safeguards the state has been promoting
all along.

To start, this language makes clear
that a 20-minute period is actually
‘required.” The question then is since it
is required, is it the state’s burden to
prove the 20 minutes, and if so, how?
The first published answer came in State
v. Filson," where Mercer County Superi-
or Court Judge Mitchel Ostrer held that:

[The] defendant is not obliged to pres-
ent proof that he did vomit or regurgi-
tate in order to suppress the Alcotest

results, in the absence of affirmative

WWW.NJSBA.COM



proof from the State that defendant
was continuously observed. Rather, the
State must present affirmative proof
that an operator actually observed the

defendant.”

This was followed by the Appellate
Division in State v. Ugrovics,"> which held
that “the State must establish [the 20-
minute] element of admissibility by
clear and convincing evidence.”"

The next issue, and it has been a big
one, is whether the word “operator”
meant just the actual operator, or could
others do the observing too. In the early
days of the Alcotest, only Breathalyzer-cer-
tified officers had been certified in the
Alcotest. Because Chun took so long, there
happened to be a lot of non-Alcotest-certi-
fied officers making arrests on the road
when Chun first came out. These officers
had to bring their subjects to a certified
Alcotest operator at the station or barracks.
So the question arose whether the Court
could really have meant that only “the
operator must observe”? Why couldn't
several officers do the observation, as long
as it was a continuous 20 minutes? This
became known as ‘bracketing’ by some.

Ugrovics, supra, has settled this issue,
at least for now, by holding:

We acknowledge that defendant’s
position is, at first blush, supported by
what appears to be the plain language
used by the Court in Chun. However, a
literal, unexamined application of such
language here would create an unduly
and, in our view, unintended restric-
tion on the State’s ability to prosecute
DWI cases based on the results of an
Alcotest.™

The Court went on to decide that:

To construe the twenty-minute obser-
vation requirement as bestowing upon
the operator the exclusive responsibili-
ty to monitor the test subject elevates

form over substance and places an
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importance on the operator that is
inconsistent with what the Chun Court
envisioned to be his or her diminished

role."™

Ultimately, the Court went on to
hold that any “competent” witness can
testify regarding the 20-minute observa-
tion.'" However, what did the Urgovics
court mean by competent? Competent
as in a trained officer? Or competent as
in just not an infant or imbecile? Can
the window washer testify that while all
the officers where out of the room, he
clearly observed the defendant for 20
minutes?

Mouthpiece, Cell Phones, Instructions
to Blow

“The operator” is also required by
protocol to “attach”:

a new, disposable mouthpiece and
removes cell phones and portable elec-
tronic devices from the testing area.
The operator is required to read the
following instruction to the test sub-
ject: “l want you to take a deep breath
and blow into the mouthpiece with
one long, continuous breath. Continue
to blow until | tell you to stop. Do you

understand these instructions?”

These would also seem simple enough
instructions. But what happens if the
operator doesn’t follow them? In the
remanded State v. Chun (after the opin-
ion) the municipal court excluded Jane
Chun'’s reading, finding that the mouth-
piece was not changed, which compro-
mised the reliability of her readings.

There is not a case on cell phones yet,
but the parties in Chun did stipulate
before the special master that the proto-
col must be followed to avoid any effect
on the readings.'

While there also is not an opinion on
reading the blowing instructions, there
are some indications of what to expect.
First, remember that Foley, supra, found

that “blowing refusals” were too high
when the Alcotest with firmware ver-
sion NJ 3.8 was used. The above instruc-
tions are curative of some of the issues
noted in Foley.

On a different kind of blowing
instructions, State v. Schmidt” held that
blowing refusals are akin to ambiguous
answers to whether he or she would
take the test in the first place, and so
require the officer to re-advise the
defendant of the refusal penalties.

[W]e do not view defendant’s appar-
ently inadequate efforts [to blow suffi-
ciently] after his prior unequivocal
consent to be an unequivocal declara-
tion of intent, but rather, an ambigu-
ous indication of purpose...

We regard Widmaier’s instruction
that the second part of the Standard
Statement be given if the defendant’s
response “is conditional in any respect
whatsoever,” coupled with our holding
in Duffy requiring the instruction under
even more ambiguous circumstances,
to provide the necessary foundation for
a similar conclusion that the instruction
was required under the factually differ-
ent but equally conditional or ambigu-

ous circumstances of this case.®

Therefore, it would seem that both
the technical instruction to blow, as
well as the legal instruction on what
happens if an individual does not blow,
are both significant.

Eleven Attempts...and Maybe 11
More for Good Measure?

In footnote 14 of Chun, the Court
remarked:

Even if the officer types in the code for
a refusal, he is not required to issue a
summons for refusal. Instead, the offi-
cer may opt to start the test again and
give the arrestee eleven more
attempts. Alternatively, the officer

may decide to terminate testing, with-
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out charging the test subject with
refusal. An operator will generally
select this option if he or she concludes
that the subject has in fact attempted
to comply but is not capable of provid-
ing a sample that meets the minimum

test criteria.”

In Schmidt, supra, the Court found
that Chun did not “require” any number
of attempts in order to “charge” a defen-
dant with refusal.

In this regard, we note that there is no
requirement in Chun that a defendant
be afforded all

attempts to produce an adequate

eleven possible
breath sample. Moreover, the Court in
that case held that “[c]harging an
arrestee with refusal remains largely
within the officer’s discretion.” Chun,
supra, 194 N.J. at 99, 943 A.2d 114 (cit-
ing Widmaier, supra, 157 N.J. 475, 724
A.2d 241). So long as the second part
of the Standard Statement is read and
the defendant, without reasonable
excuse, continues to produce inade-
quate breath samples, we find it to be
within a police officer’s discretion to
terminate the Alcotest and charge the

defendant with refusal.?

Once charged with refusal, whether
sufficient attempts were allowed by the
officer would still be a question of fact
for the trial court. The Supreme Court in
Chun noted not only that up to 11 tests
can be done, but that “the officer may
opt to start the test again and give the
arrestee eleven more attempts.”” This
will surely buttress a defense where an
officer does not give the subject enough
chances in the face of good faith efforts
by the defendant. Schmidt only decides
whether the refusal charge could issue,
not the ultimate conclusion at trial.

Is an Error Message a Reading?
The state is obligated to prove that

the machine was in “proper working
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order” if it intends to get a “reading”
admitted.” What about all those “error
messages” that occur with alleged blow-
ing refusals, like “blowing not allowed,”
“minimum volume not achieved,”
“blowing time too short,” “plateau not
reached,” etc. Are these readings? These
may not be what are first thought of as
readings (i.e., a blood alcohol content
(BAC) estimation by the machine). But,
they are readings of the errors or the
insufficiencies of the breath as measured
by the machine. They are functions of
the machine reading the amount of vol-
ume or the length of time or the flow of
air. Therefore, the state is obligated to
satisfy most, if not all, of the same con-
ditions that Chun imposes whether a
BAC reading or any other reading is to
be admitted.

Copy of Alcohol Influence Report
(AIR) to Defendant

Chun notes that “[t]he operator must
retain a copy of the AIR and give a copy
to the arrestee.”” Indeed the bottom of
every AIR says “copy given to subject.”
But that has not generally been the case
either before or after Chun. It would be
the simplest matter to comply. The
machine itself can print a second copy
or a photocopy could be made. Howev-
er, few subjects are given a copy before
they get it in discovery. It is not clear
why this is, or what affect the failure has
on a defendant’s rights.

Probe Serial Number, Probe Value,
and Ertco-Hart Device Serial Number

The AIR records the serial number of
the Alcotest itself and the CU34 simula-
tor, but it does not presently record the
serial number of the temperature probe
inside the simulator, or the digital tem-
perature device used to check them at
calibration. One of the many com-
mands of Chun regarding firmware revi-
sion is that:

The firmware should be rewritten so

that the AIR, solution change report,
and calibration documents include the
temperature probe serial number and
probe value; ...and that future calibra-
tion, certification and linearity reports
should include the serial number of
the Ertco-Hart digital temperature
measuring system utilized in perform-
ing those testing and maintenance

operations.*

Although Hansueli Ryser of Draeger
publicly said that Draeger was ready
with all of the revisions required by
Chun shortly after the decision, two-
and-a-half years after the decision revi-
sions still have not been implemented.
The reason the Court ordered the above-
mentioned revisions is that one cannot
coordinate whether the certifications
sent in discovery actually pertain to the
case unless the serial numbers are noted.
In the meantime, without such revi-
sions, the state should be obligated to
inform the defense of the numbers and
be bound by such a representation.

The “probe value” is a number (i.e.,
101, 102, etc.) that is assigned at the fac-
tory to each probe. That number corre-
sponds to a value and must be entered
into the machine as a fine tuning to
each probe. If a wrong number is
entered, it will impact the reading.

Finally, the Court names the “Ertco-
Hart” device in particular, rather than
any such device. As discussed earlier,
this is an issue, now that the New Jersey
State Police have decided to use another
firm’s device post-Chun.

Discovery of Digital Data
The special master addressed the dig-
ital discovery issue as follows:

h. As to discovery data, the collected
shall be
provided for any Alcotest 7110 rele-

centralized historical data ...
vant to a particular defendant’s case in
a digital format readable in Microsoft

Access or similar program generally
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available to consumers in the open
market. When such data includes tests
from cases concerning defendants not
part of the requesting defendant’s
case, the information provided will
include departmental case numbers,
ages, and breath temperatures or
other relevant scientific data on those
other defendants’ tests but not their
personal identifying information, such
as name, address, birth date, drivers
license number, license plate number,

or social security number.”

As amicus, the NJSBA in Chun specifi-
cally asked the Court to include the dig-
ital data available by download or on
disc:

When coordinators undertake to per-
form this calibration, currently on an
annual basis, and other routine inspec-
tions, they also download the device’s
test information onto two compact
discs. Ftnt16. In accordance with cur-
rent State Police protocol, one of these
discs is kept in the local police depart-
ment’s evidence file and the other is
held by the coordinator.

Ftnt16. The record reflects that
each device is capable of storing the
data from 1000 test results. Current
State Police protocol, however,
requires the coordinators to download
data from each device before it

exceeds 500 tests.*®

NJSBA agrees [with “h"” above] but
would add a clarification that includes
the digital data now available in the
7110 itself and the CD-roms to which
historical data is downloaded (since

there is no central data collection yet).®

The New Jersey Supreme Court
agreed.

Our review of the record satisfies us
that there is substantial, credible evi-
dence that supports the Special Mas-
ter's recommendation concerning the
creation and maintenance of a regu-
larly-updated database, as well as his
recommendation relating to providing
access to that data to defendants.
[footnote] 20. The amicus NJSBA
suggests that defendants should have
access to previously downloaded, cen-
trally collected data. We do not per-
ceive this to be different from the Spe-
cial Master's recommendation in this
regard and the extent of the access to
be afforded to any litigant does not

appear to be a matter in dispute.”

The Court in Chun described the data
as follows:
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Chun specifically addressed the issue
by adopting and enlarging the discovery
to be provided. Chun decided that in
order for a reading to be considered reli-
able certain safeguards must be in place.
Access to the digital data was one of
them. The 7110 is a device that defen-
dants will not regularly be able to run
their own tests on. The only data avail-
able to them to determine that the
device in question was working proper-
ly is the data gathered by the state on its
own machines.

Recognizing this facet of Chun, the
attorney general’s spokesman said short-
ly after the decision that “[d]ata down-
loaded from the machines in police
departments and state police barracks
are available to defense counsel in dis-
covery.”* The attorney general then
issued a memo outlining the procedure
locals are to use to comply with provid-
ing the digital discovery, which con-
cluded that “...the local agency can
store the redacted files in an electronic
medium—on a new compact disc, and
provide defense counsel with the oppor-
tunity to view, or to receive a copy of,
the compact disc.”*

When first faced with the denial of
an order to obtain digital data discovery,

the Appellate Division summarily

reversed the trial court’s denial in State v.
Reardon,® ordering that such discovery
be provided in accord with the attorney
general’s memorandum. Subsequently,
in State v Maricic,* the Appellate Divi-
sion issued a per curiam, three-judge
panel opinion confirming the right to
the digital data.

Volume

As noted earlier, so-called blowing
refusal charges had been an issue since
Foley, supra, and the earlier version of
firmware. In Chun, the Court also found
that “[a]lthough the experts generally
agreed that 1.5 liters is the optimal min-
imum, some people may be incapable of
providing that sample.”** Therefore,
“authorizing the issuance of a summons
for refusal [where the defendant cannot
achieve the minimum volume] is
unjust.”?

Our conclusion is that the firmware
must be revised to accept a minimum
breath volume sample of 1.2 liters
from women over the age of sixty
requires us to consider the impact of
this directive for pending prosecu-
tions.”’

In light of the scientific evidence
that we have found to be persuasive,
in the absence of some other evidence
that supports the conclusion that any
such individual was capable of provid-
ing an appropriate sample, by volume,
we must assume that she was unable
to do so. For these individuals, then,
an AIR demonstrating insufficient
breath volume may not be used as
proof on a charge of refusal. On the
other hand, if the AIR demonstrates
that a woman over the age of sixty
was able to provide at least one sam-
ple that was deemed to be sufficient
for purposes of the 1.5 liter volume
requirement, but she failed to do so
on a subsequent attempt, the AIR
demonstrating those facts may be uti-

lized as evidence, albeit not conclusive
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proof, in support of a refusal charge.*®

As noted in the italicized section
above, if a defendant can show an idio-
syncratic defense, he or she may well pre-
vail on the issue and be acquitted of the
refusal. On the issue of equal protection,
the Court found that its rule did not dis-
criminate by setting different standards
due to sex and age. But again, a defen-
dant is free to argue the facts in his or her
case, and sex and age are not off the table
in those discussions by any means.

Temperature

Subject temperature was a major bat-
tleground in Chun. The manufacturer
itself recognizes the significance of the
variation of human breath temperature
and its effect on the reading, and offers a
breath temperature monitor that would
measure the exact temperature coming
into the air hose. However, the calibrat-
ing device for that option is rather cum-
bersome, and apparently would require a
van to transport. Nevertheless, the spe-
cial master decided that human breath
temperature was a variable that could be
controlled by the added sensor option,
and so ordered that either it be adopted
or that each reading be reduced by 6.58
percent, since the Alcotest assumed a
temperature of 34 degrees C and experts
agreed it was closer to 35 degrees C.

The Supreme Court, however, did not
agree, and found that “[b]oth the trunca-
tion of results and the use of the 2100 to
1 blood/breath ratio, a ratio that in part
takes temperature into account, effec-
tively underestimate the calculation to
the advantage of the test subject.”

More to the point, perhaps, we reach
our conclusion for practical reasons as
well. The unrebutted evidence in the
record convincingly demonstrates that
requiring the addition of the breath
temperature sensors would result in an
unreasonable maintenance burden to

the program.®
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This does not mean a defendant with
a high fever has no defense. The Court
was speaking of the average human
breath temperature. So again, an idio-
syncratic fact pattern will be for the trial
court to decide.

Tolerance

In reviewing the approximately 250
cases known as the Pennsauken data and
every case later in Chun’s Middlesex data
(about 1,350),0one thing was apparent—
there were literally no third tests in the
Middlesex data while there was a more
normal amount in the Pennsauken data,
where about four percent of the cases
had third tests. Although Hansueli Ryser
of Draeger, on the stand in Chun, first
denied there was any change in the
allowable tolerance between readings,
he finally relented on cross-examina-
tion, admitting the tolerance was, in
fact, changed since Foley. This was fur-
ther confirmed by the testimony of the
former chief forensic scientist of New
Jersey, Thomas Brettell, who admitted he
requested the change, which doubled
the allowable tolerance between the
readings from what it had been previ-
ously in version NJ 3.8.

The Chun Court recognized the cru-
cial importance of tolerance to a reading
but unfortunately lumped together two
different aspects of tolerance, called pre-
cision and accuracy.

Tolerance is the range of any set of
measurements that is accepted as
being representative of a true reading.
Precision and accuracy can be ensured
by requiring the application of a nar-
row range for tolerance. Conversely,
the wider the acceptable tolerance
between reported results, the lower
our confidence in the accuracy of any
of the reported results. Therefore, for
purposes of permitting any device to
be utilized for proof of a per se viola-
tion of the statute, the acceptable tol-

erance is of fundamental importance.”

Accuracy tolerance is a reflection of
how close any reading is to the true read-
ing. For example, how close is a .08 to a
true .08? Precision tolerance is a concept
also referred to in science as repeatabili-
ty. This is a core scientific principal that
if a result cannot be repeated, it is not
likely reliable. In context, it means how
close do two readings have to be to each
other to assure the Court that either is
reliable. Accuracy, in this instance, gen-
erally relates to readings very close to a
certain important cutoff, (i.e., .01, .04,
.08, .10, and .15). But precision is con-
cerned with all readings, and a failure of
repeatability within a certain range will
mean that both readings are unreliable
no matter how high or low.

For example, accuracy focuses on
determining exactly how close a base-
ball pitch is to the center of the plate.
Precision focuses on whether the pitch-
er can hit the strike zone more than
once; if he can’t, he is not reliable.

The range between high and low
acceptable readings for the Breathalyzer
was long held to be .01 or less apart.”
However, the NJ 3.8 version of Alcotest
firmware changed this allowable range
(without any case law) to 10 percent of
the average of the readings at .10 or
above and plus or minus .005 BAC
below .10 BAC. This kept the precision
number at .01 only at a .10 BAC but
expanded it above and below. Then, in
version NJ 3.11, “the State [further]
directed Draeger to reprogram the
device so as to take advantage of [a] far
wider, effectively doubled, range for tol-
erance.”® This made the range at .01 or
above effectively 20 percent between
the high and low readings, so wide that
there was never a third test required.
This, the Court recognized, was an
intolerable tolerance.

We therefore direct that for future
firmware revisions, the device be pro-
grammed to fix the tolerance range to

be plus or minus 0.005 percent BAC
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from the mean or plus or minus five
percent of the mean, whichever is
greater, in order to ensure scientifical-

ly accurate, admissible test results.*

In the meantime, until that revision
(which is still being addressed two-and-
a-half years later) the Court ordered:

[T]he State shall review the BAC results
as reported in the AIR and shall calcu-
late whether those results fall within
tolerance, and the court shall review
those calculations and make them a
part of the record. In those cases in
which this review reveals that the
results fall outside of the acceptable
tolerance, the AIR cannot be deemed
to be sufficiently scientifically reliable
to be admissible and it shall not be
admitted into evidence as proof of a

per se violation.”

With so many lawyers and judges
doing calculations until the firmware is
revised, there were bound to be dis-
putes. One such issue was dealt with in
State v. Rivera,*® where the state truncat-
ed the mean of the four readings to four
places, while the defendant did so to
only three. The Court found that no
truncation was authorized by Chun of
the mean at all, but that the calculation
in this case at four (as advocated by the
state) was the same as if there was no
truncation, and so allowed the reading
to be admitted.”

Neither the defense nor the Court
made mention of the fact that, since
Chun, the New Jersey State Police had
been calculating the mean to three
places, just as the defense did here, and
had been instructing local departments
to use the state police website calculator
on every test. Therefore, the practition-
er must be aware that there are many
pre-Rivera readings that may violate its
interpretation of Chun.

Although Chun also goes into great
detail regarding what to do when there
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is a third breath test under NJ 3.11, “...
we conclude that each AIR that includes
three breath tests will be admissible as
evidence of an accurate BAC reading
only after application of the Shaffer for-
mula 35 to ensure the correct calcula-
tion of the lowest possible result and
reading.”*® The fact of the matter is that
under the 20 percent precision tolerance
still programmed in NJ 3.11, a real third
test will never be seen. (Occasionally a
.00 and then two real readings will be
seen, but this is a software glitch, not a
true third test.)

On the question of accuracy toler-
ance, the Chun special master conclud-
ed: “We urge caution by the trial judge
at the critical levels, .04, .08, or .10
when interpreting a close reading in the
context of otherwise persuasive exculpa-
tory clinical evidence.” He continued,
“...because of the margin of error of .004
or .005...and the inevitable influence of
analytical and biological variation on a
particular test.”* However, in State v.
Coppola,™ Superior Court Judge McNeil,
in Camden County, found that such an
assertion was contrary to Chun.

Coppola was a Chun stay case where
the defendant asserted that the lan-
guage of the special master was enough
to re-open the guilty plea post-Chun.
Yet, one could argue that a court could
find the same Coppola result, (i.e., deny-
ing the motion to re-open), and still be
consistent with the special master'’s
finding because the mere assertion of
such special master language did not
establish the “persuasive exculpatory
clinical evidence” the special master
noted. As there was no appeal in Coppo-
la, it is not binding precedent, in any
event. So the accuracy issue remains an
open one.

Six-Month Re-Calibration

The subject of calibration in Chun
was another area where the relationship
between Foley and Chun turned out to
be important. The initial discovery in

Foley in 2002 revealed that there was an
original manufacturer recommendation
for calibration of the Alcotest every six
months, dating back to 1998. By the
time New Jersey started its pilot pro-
gram in 2001, however, the manufactur-
er certificates (which are drawn up with
input from the state) on the New Jersey
machines said re-calibration was
required at one year. This discrepancy
came up in Foley, but the manufacturer
testified that one year was sufficient, so
nothing came of the issue.

During the first 13-week hearing in
Chun, the subject was not raised. It was
only after the second remand hearing
on the Draeger firmware that the wheels
slowly started turning. It was known
that the fuel cell component deteriorat-
ed. (The Alcotest measures breath alco-
hol via both an inferred (IR) and electro
chemical (EC) sensors, which are also
called a fuel cell.) But it was not known
until this second hearing in Chun that
Draeger deployed an algorithm in its
firmware that actually borrowed the IR
reading to compensate when the EC
reading was up to 125 percent of the
allowed tolerance between the EC and
IR readings (a different tolerance dis-
cussed earlier). Finally, the question of
the
required six-month calibrations started

why manufacturer originally
to make sense.

As amicus, the NJSBA submitted the
original Foley discovery material with
that 1998 Draeger recommendation first
to the Chun special master and then to
the Court itself.

The Court ultimately held:

The record reflects that a semi-annual
inspection and recalibration program
recommended by the Special Master is
consistent with the manufacturer’s rec-
ommendations. At the same time, it
provides a useful safeguard by afford-
ing a more regular opportunity to
evaluate and replace aging fuel cells.

We discern no reason to permit the
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State to continue to adhere to its pro-
gram of annual recalibration, particu-
larly in light of the concerns raised as
to the utilization of a compensating

algorithm in the interim.*'

The question of whether this particu-
lar finding should be applied retroac-
tively to matters pending at the time of
the decision (i.e., Chun stay case) was
decided in State v. Pollock,** which held
that it should not.

[Tlhe Court [in Chun] required the
State to “forthwith” “[cJommence
inspection and recalibration of all
Alcotest devices every six months in
place of the current annual inspection
and recalibration program.” Id. at 153,
943 A.2d 114. The use of “commence”
in the order is consistent with the
Court’s language in the body of the
opinion that it could “discern no rea-
son to permit the State to continue to
adhere to its program of annual recal-
ibration.” Id. at 123, 943 A.2d 114
(emphasis added).*

The Court was very specific in decid-
ing that this particular issue was not to
be applied retroactively. This is not a
general pronouncement regarding all
the conditions established by Chun.

Other Firmware Issues

In addition to what has been dis-
cussed, the Court in Chun also directed
“that the State arrange to have the soft-
ware corrected to re-enable the cata-
strophic error detection feature,”** and
“that the firmware be locked so that only
the manufacturer will be able to make
changes to it, which changes may then
be downloaded by the coordinators.”*®

The Court required as well “that the
device be programmed so that on all
future AIR printouts, the firmware ver-
sion then being utilized by the device is
reported.”** Likely due to the hidden tol-
erance change noted above, the Court
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also specifically ordered that, in the
future, the state must give clear notice
of any changes to the firmware.

We therefore have concluded that this
required notice, to the parties, the
public and the amicus NJSBA, of the
future firmware revisions must be suf-
ficiently specific to identify the pro-
posed changes in a manner that
affords notice in compliance with due
process. A generic notice to the effect
that the firmware has been revised, in
light of some of the previous alter-
ations that we today correct, will not

suffice. [Footnote] 38

What will happen once all the
required changes are made? Will there
have to be another scientific reliability
hearing? In footnote 38, the Court
leaves the issue for another day:

[Footnote] 38. We note that the par-
ties asked this Court to appoint an
independent software house to be
responsible for any future reviews of
the Alcotest source code. We decline
to do so at this time, and will deter-
mine that issue should there be a chal-
lenge in the future to the scientific
reliability of the Alcotest based on

future firmware revisions.*

Training

The special master report required
Draeger to “scrupulously” follow the
provision of an agreement made
between Draeger and the Chun defense
called Addendum A, as a condition of
reliability. One of the key provisions of
that agreement was that Drager would
sell machines and firmware to defense
and defense experts in the future. How-
ever, there is no mention of that in the
Chun opinion itself. This is a tremen-
dous shackle to try to defend in an
Alcotest Without
experts simply cannot do the continu-

case. machines,

ing science necessary to test various

issues as they develop.

The special master has also imposed a
condition that the state provide training
to defense attorneys and defense experts.
The Court did recognize training as a
condition, but ordered that Draeger,
rather than the state, must provide it:

We...direct that Draeger make Alcotest
training, substantially similar to that
provided to Alcotest operators and
coordinators, available to licensed New
Jersey attorneys and their designated
experts. The training shall be offered at
regular intervals and at locations with-
in the State of New Jersey, at a reason-

able cost to those who attend.®

So far, Draeger has offered only two
training courses since Chun, one in
North Jersey and one in South Jersey.
However, there has been no training
offered in the last year and a half.

Repair Records
The Court briefly dealt with the issue
of repair records.

The record includes scant evidence
relating to repair history of any of
these devices. Presumably the devices
that were part of the evidence in the
prosecutions for the named defen-
dants were so newly put into service
that no repairs have been needed. At
the same time, there is evidence sug-
gesting that from time to time one or
more of the devices has been adjusted
by a coordinator or returned to
Draeger for repair. The record reflects
that in either event, a document is
generated by the coordinators that
evidences those repairs. We commend
to the State the establishment of a
protocol for maintaining repair logs to
the extent that these become more
frequent and, therefore, potentially

relevant.®

Subsequently in State v Maricic,*' the
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Appellate Division issued a per curiam,
three-judge panel opinion confirming
the right to obtain repair records in dis-
covery.

It appears most police officers, who
are trained to report and document
every aspect of every police action they
do, are not creating any reports when
they call a coordinator about the mal-
function of a $13,500 machine, or when
they send one back to the factory for
repairs. There are no local memos docu-
menting calls for or decisions to send a
machine for repairs. All that is usually
seen in discovery (and then only upon
court order) are copies of the Fed Ex or
UPS bills. Recently, however, the state
police have instituted a routine report
to briefly summarize what the coordina-
tor did regarding repair issues. Overall,
though, there is still a lack of repair logs
called for by the Court.

Foundational Documents
The special master identified 20 doc-
uments (although he grouped them into
12 items) that he held were needed to be
placed into evidence by the state as a
foundation for admissibility of any
reading.
(1) Calibrating Unit, New Standard
Solution Report, most recent change,
and the operator’s credentials of the
officer who performed that change;
(2) Certificate of Analysis 0.10 Percent
Solution used in New Solution Report;
(3) Draeger Safety Certificate of Accu-
racy Alcotest CU34 Simulator; (4)
Draeger Safety Certificate of Accuracy
Alcotest 7110 Temperature Probe; (5)
Draeger Safety Certificate of Accuracy
Alcotest 7110 Instrument (unless more
relevant NJ Calibration Records
(including both Parts | and Il are
offered)); (6) Calibration Check (includ-
ing both control tests and linearity
tests and the credentials of the opera-
tor/coordinator who performed the
tests); (7) Certificate of Analysis 0.10

Percent Solution (used in Calibration-
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Control); (8) Certificate of Analysis
0.04, 0.08, and 0.16 Percent Solution
(used in Calibration-Linearity); (9) Cali-
brating Unit, New Standard Solution
Report, following Calibration; (10)
Draeger Safety Certificate of Accuracy
Alcotest CU34 Simulator for the three
simulators used in the 0.04, 0.08, and
0.16 percent solutions when conduct-
ing the Calibration-Linearity tests; (11)
Draeger Safety Certificate of Accuracy
Alcotest 7110 Temperature Probe used
and (12)
Draeger Safety, Ertco-Hart Digital Tem-

in the Calibration tests;

perature Measuring System Report of

Calibration, NIST traceability.®

The Supreme Court did not go quite
as far, requiring only what it called “core
foundational documents”® be admitted
into evidence.

The [core] foundational documents
that we conclude need to be entered
into evidence therefore are few. They
are: (1) the most recent calibration
report prior to a defendant’s test, with
part l-control tests, part ll-linearity
tests, and the credentials of the coordi-
nator who performed the calibration;
(2) the most recent new standard solu-
tion report prior to a defendant’s test;
and (3) the certificate of analysis of the
0.10 simulator solution used in a
defendant’s control tests. Absent a
pre-trial challenge to the admissibility
of the AIR based on one of the other
foundational documents produced in
discovery, we perceive of no reason to
require that they be made a part of

the record routinely.*

However, all of the foundational doc-
uments, whether core or not, “should
continue to be produced in discovery.”

But what happens when the state does
not do so? There may be a difference
between the two types of documents. The
core documents are required elements of
the state’s case to admit a reading. A

defendant has no obligation to point out
deficiencies in the state’s case. Therefore, a
defendant may be able to simply wait for
the trial and object to admission of evi-
dence not provided as required by Chun in
discovery. However, regarding the non-
core foundational document, a defendant
may have to complain ahead of time.

Who Must Testify?

After two rounds of special master
hearings, four rounds of briefings to the
Supreme Court and two oral arguments
before them, the Chun Court asked the
parties and amicus curiae to brief the
issue of the effect of Crawford v. Wash-
ington,” and a defendant’s right to con-
frontation on the issues in the case
before it. Their final conclusion was that
the core foundational documents were
not testimonial in nature, and could
therefore be admitted without the testi-
mony of the officer who performed the
new solution report and the coordinator
who performed the calibration.

Regarding the AIR itself (which is not
an enumerated foundational document,
but rather the subject for which the
foundation must be laid), the Court
stated:

Although we have concluded that the

AIR is not testimonial, we have never-

theless concluded that defendants are

entitled to certain safeguards that we
have required be implemented in pros-
ecutions based on the Alcotest. We
have directed that an opportunity for
cross-examination similar to that
described in Simbara and Romano be
provided to these defendants through
our requirement that the operator of
the device be made available to testify.
Likewise, we have required the routine
production in discovery of all of the
foundational documents that might
reveal some possible flaw in the oper-
ation of the particular device and we
have demanded that the core founda-
tional documents that establish the

good working order of the device be
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admitted into evidence.®

Having “required the routine produc-
tion in discovery of all of the founda-
tional documents that might reveal
some possible flaw in the operation of
the particular device,”® the Court fur-
ther explained in footnote 47:

We presume that, in the event that
any defendant perceives of an irregu-
larity in any of these documents that
might affect the proper operation of
the device in question, timely issuance
of a subpoena will suffice for purposes
of protecting that defendant’s rights.
Were the use of the subpoena power
to become routine, we would com-
mend to the parties, with the assis-
tance of our municipal courts, the use
of pretrial de bene esse depositions or
video conferencing technology to
reduce the burden on the State or any

independent testing laboratories.®®

While these documents themselves
are not testimonial, nevertheless, in
order to protect the “defendant’s rights”
of cross-examination regarding whether
the machine was in “good working
order” the Court recognizes the right
that a defendant has to cross-examine
the coordinator, the new solution opera-
tor, the lab tech, and Draeger tech,
behind the documents. By using the
word “perceives,” the Court appears to
be clearly saying that the defendant’s
right to have the witness is entirely sub-
jective to the defendant. Moreover, they
are envisioning that, such a right being
subjective, the flood gates may open. For
example in a routine blood and drug
case, the defendant may simply request
a trial and the hospital and lab witnesses
must be subpoenaed as part of the state’s
case. They therefore offer the suggestion
that the court consider “bene esse deposi-
tions or video conferencing technology
to reduce the burden on the State or any
independent testing laboratories.”*
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Oddly, the Court says “issuance of a
subpoena will suffice.” The mere
issuance of a subpoena cannot, of
course, protect the right of confronta-
tion unless the witness shows up. Per-
haps the Court just took it for granted
that once a subpoena is properly issued,
the witness would show up. But what if
he or she does not? In that Ertco-Hart
case from Monmouth County,a clear
issue arose regarding whether a non-
Ertco-Hart certification could substitute
for the Ertco-Hart one required by Chun.
The defendant subpoenaed a witness
from the substituted company. When
the witness did not appear, the munici-
pal court held that footnote 47 had
been satisfied by the mere issuance of
the subpoena. That case is now on
appeal at the Appellate Division, and
perhaps this issue will be addressed
there differently.

Forthwith?

As technology pervades every part of
life today, it should not be surprising
that it has come of age in the courts too.
However, Chun tells us that the state
may be restricted, in great detail, in its
use of technology. The role of the gate-
keeper of evidence that comes into the
courts remains one of the Judiciary’s
chief functions. The Court did not bow
to the inherent pressure caused by the
state’s decision to implement the
Alcotest statewide before there was a
clear judicial approval of the technolo-
gy. Instead, the Court urged the state to
halt implementation, which it did, stop-
ping at 17 of the 21 counties until after
Chun was decided. The Court did not
flinch at the fact that stayed sentences
mounted as it took the time necessary to
have the machine tested in the crucible
of the adversarial system.

Although one side or the other can
complain about parts of Chun, the rul-
ing stands for much more than its parts.
It stands as a bulwark against the arbi-
trary use of technology by the state to

convict defendants.

Yet it is only a bulwark if the condi-
tions imposed are respected. Attached to
Chun was the Court’s order. Much of it
commanded the state to comply with its
provisions “forthwith,” but that was
two-and-a-half years ago. As this maga-
zine goes to press, the firmware has not
been revised. Defendants have not been
given access to a centralized database of
data.
stopped. Judges and lawyers are still

digital Draeger training has
forced to do multiple calculations to
correct for a doubled tolerance code pur-
posely written into the firmware by the
state without authority.

The NJSBA moved before the Court at
three months after the order, and then
again at one year. However, in both
instances the Court declined to hear the

motions. §2
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