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DEP Aims to Get Mercury out of  Fish by
Imposing Limits on Sewage Sludge
Incinerators

Despite significant progress in removing mercury from the
environment in recent years, the remaining level is still a prob-
lem. Of  specific concern in Connecticut is the level of  mer-
cury in fish – a concern that has caused the state to issue
advisories about limiting the number of  fish consumed if
caught in Connecticut.  The Department of  Environmental
Protection (DEP) now proposes to address the mercury issue
in a somewhat unusual way.

DEP will soon issue a draft abatement order to the eight
sewage sludge incinerators in the state, compelling them to
study their air emissions of  mercury and find a way to reduce
those emissions.  The goal is a 90 percent reduction of  mer-
cury, but achieving that goal on a consistent basis may prove
to be impossible.  The order will include a schedule for com-
pliance, but it is not clear at this time whether it will set
absolute limits of  mercury that must be met.

The structure and origin of  the order is unusual.  It will be an
order to municipalities pursuant to Conn. Gen. Stat. §22a-428,
which authorizes the DEP Commissioner to issue abatement
orders to municipalities that are polluting waters of  the state
or when a “community pollution problem exists.”  The
sewage sludge incinerators that will receive the order are
either owned by municipalities or are treated as municipal
entities by virtue of  their organization and operation.  The
regulation of  their air emissions qualifies under a water pollu-
tion statute because the largest cause of  mercury pollution in
water – and therefore in fish – is from the atmosphere, when
particles in the air fall into the water and cause contamination.
Therefore air emissions can be controlled by referring to a
water pollution statute.  This initiative is part of  the
Northeast Regional Mercury Total Maximum Daily Load
(TMDL), designed to reduce mercury contamination through-
out New England, New York and New Jersey.

There will be many questions as this matter goes forward, not
the least of  which are whether significant reductions can be
achieved by retro-fitting old equipment and whether there will
be funding available to assist with the high costs likely to be
incurred for both studies and technology changes.  DEP is
encouraging the entities involved to work cooperatively in an
attempt to produce faster and less-expensive results than may
otherwise be possible.  As municipalities grapple with budget
difficulties, this new requirement may be particularly difficult
to fund.

Editor’s Note: Going forward we will be migrating our
Alerts to an email format. If  you wish to continue receiving
Alerts and other informative materials from the firm, please
send your contact information and email address to 
contact@pullcom.com. 

April 2009
PULLMAN & COMLEY, LLC

DEP Aims to Get Mercury out of Fish by
ATTORNEY S AT LAW

Imposing Limits on Sewage Sludge
Incinerators

Despite significant progress in removing mercury from the
environment in recent years, the remaining level is still a prob-
lem. Of specific concern in Connecticut is the level of mer-
cury in fish - a concern that has caused the state to issue
advisories about limiting the number of fish consumed if
caught in Connecticut. The Department of Environmental

ENVIRONMENTAL

Protection (DEP) now proposes to address the mercury issue
in a somewhat unusual
way.

DEP will soon issue a draft abatement order to the eight
LAW

sewage sludge incinerators in the state, compelling them to
study their air emissions of mercury and find a way to reduce
those emissions. The goal is a 90 percent reduction of mer-
cury, but achieving that goal on a consistent basis may prove

ALERT

to be impossible. The order will include a schedule for com-
pliance, but it is not clear at this time whether it will set
absolute limits of mercury that must be met.

The structure and origin of the order is unusual. It will be an
order to municipalities pursuant to Conn. Gen. Stat. §22a-428,

This Alert is written by Diane W. Whitney, chair of the which authorizes the DEP Commissioner to issue abatement
Environmental Law Section at Pullman and Comley, LLC. orders to municipalities that are polluting waters of the state
Please feel free to contact Diane W. Whitney or any of the or when a “community pollution problem exists.” The
attorneys listed below for more information. sewage sludge incinerators that will receive the order are

either owned by municipalities or are treated as municipal
entities by virtue of their organization and operation. The

Charles K. (Sandy) Campbell Jr. 203-674-7940 ccampbell@pullcom.com regulation of their air emissions qualifies under a water pollu-
Bonnie L. Heiple 203-330-2267 bheiple@pullcom.com tion statute because the largest cause of mercury pollution in

Lee D. Hoffman 860-424-4315 lhoffman@pullcom.com water - and therefore in fish - is from the atmosphere, when

Christopher P. McCormack 203-330-2016 cmccormack@pullcom.com particles in the air fall into the water and cause contamination.
Therefore air emissions can be controlled by referring to aEdward P. McCreery III 203-330-2216 emccreery@pullcom.com
water pollution statute. This initiative is part of theDiane W. Whitney 860-424-4330 dwhitney@pullcom.com
Northeast Regional Mercury Total Maximum Daily Load
(TMDL), designed to reduce mercury contamination through-
out New England, New York and New Jersey.

There will be many questions as this matter goes forward, not
the least of which are whether significant reductions can be
achieved by retro-fitting old equipment and whether there will
be funding available to assist with the high costs likely to be
incurred for both studies and technology changes. DEP is
encouraging the entities involved to work cooperatively in an
attempt to produce faster and less-expensive results than may
otherwise be possible. As municipalities grapple with budget
difficulties, this new requirement may be particularly difficult
to fund.

Editor’s Note: Going forward we will be migrating our
This alert is intended for educational and informational purposes only. Readers are advised Alerts to an email format. If you wish to continue receiving
to seek appropriate professional consultation before acting on any matters in this update. Alerts and other informative materials from the firm, please
This report may be considered advertising. ©2009 Pullman & Comley, LLC. All Rights
Reserved. To be removed from our mailing list, please email unsubscribe@pullcom.com, send your contact information and email address to
with “Unsubscribe” in the subject line. Prior results do not guarantee a similar outcome. contact@pullcom.com.

Document hosted at 
http://www.jdsupra.com/post/documentViewer.aspx?fid=e0714736-ee99-4f4f-81d0-e9393e10a0f8



page 2

PULLMAN & COMLEY, LLC
ATTORNEY S AT LAW

850 main street

p.o. box 7006

bridgeport, ct  06601-7006

page 2

PULLMAN & COMLEY, LLC

ATTORNEY S AT LAW

850 main street
p.o. box 7006
bridgeport, ct 06601-7006

Document hosted at 
http://www.jdsupra.com/post/documentViewer.aspx?fid=e0714736-ee99-4f4f-81d0-e9393e10a0f8


