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l. Introduction

For decades, American consumers have relied on the availability and accessibility of credit and
debit cards to purchase consumer products and services on the assumption that they were fully and fairly
aware of the consequences of their purchases. Most consumers were under the mistaken belief that credit
card companies accurately depicted and truthfully represented credit terms, interest rates, fees, and costs.
However, 800 billion dollars of credit card debt later, Americans are realizing that credit card companies
have sneakily and deceptively turned consumers’ naivety into a “cash cow” of profit." Accompanying
the companies’ misleading tactics was an industry void of regulation, allowing these companies to wage
a large assault on consumers’ gullibility without the fear of being punished or prosecuted.”

In May 2009, Congress introduced the Credit Card Accountability and Responsibility and
Disclosure Act of 2009 (the “Credit CARD Act”) to regulate the timing and manner of collecting credit
card fees as an initial solution.”™ However, this original solution was attacked by credit industry leaders,
as well as criticized by consumer rights advocates for still allowing credit card companies and banks to

engage in deceptive and misleading tactics." This article highlights a number of traditional deceptive

tactics that credit card companies routinely employed before the passage of the Credit CARD Act of
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2009, as well as reveals the impact of the Credit CARD Act on the credit debt crisis. Finally, this article
offers proposed solutions to reduce the risk of unfair and misleading tactics by credit card companies.

1. The Problem: Deceptive Tactics of Credit Card Companies

Credit card companies have traditionally employed a variety of deceptive or misleading tactics
against consumers to maximize their profit and revenue from cardholders. These companies would
routinely charge costs and fees for opening a credit card account directly to the credit card, thereby
deceptively reflecting the amount of credit actually available to the consumer.” Credit card companies
would also immediately raise interest rates on credit cards once a monthly payment became overdue —
even if payments were made one day late." Many credit card lenders would engage in a tactic known as
“slamming” or “loan packing,” in which the lenders would sign consumers up for “protective measures,”
such as credit insurance, without ever disclosing this fact to the consumers or without the consumers
vii

ever agreeing to it.” Banks historically have used a tactic called “universal default,” in which credit card

agreements included a provision that the bank could raise interest rates on a consumer’s credit card even
if the consumer was late on other payments due, such as utility bills, cable bills, or car payments.*™

A common tactic that credit card companies employed is to receive a consumer’s payment and
apply it to the loan with the lowest interest rate, so that the company can keep charging the higher
interest rate from the other loans.™ Lenders also allowed purchases over the credit limit, and then raised
interest rates and placed the negative information on the consumer’s credit report, even if the purchase
had only gone over the credit limit by one dollar.* Banks also routinely changed due dates so people
would pay late, and the banks simply hid the disclosure of the new due date somewhere in the plethora
of pages of the credit cardholders’ agreements.Xi

Credit card companies and banks developed a new tactic in which consumers were charged fees

for having a $0.00 balance or for “inactivity.”" Consumers are actually charged fees for paying off the

entire balance of their credit card and for not making any purchases on the credit card for a certain



period of time. Furthermore, credit card lenders would solicit consumers with attractive low introductory
interest rates and Annual Percentage Rates that eventually ballooned to very high rates early in the
term. " Exhaustive research reveals courts have consistently held that credit card companies can
unilaterally change or modify the terms of the credit card agreements, as long as companies provide
some form of notice to the consumers.

Most noticeably, credit card companies targeted low-income consumers and collected fees based
upon a “minimum payment calculation”, in which companies would disclose a “minimum payment”
due, but did not disclose related penalty fees. This forced low-income consumers continually into default
and unable to remain current on their credit card payments.”’ Using a number of these tactics, credit card
companies and banks would further target consumers who were clearly unable to make payments, and
therefore collect fees and raise interest rates on these “subprime” consumers.”' Considering the long
history of deceptive tactics employed by credit card companies, consumers demanded that Congress
improve the regulation of credit card tactics and restrictions on credit card disclosures.

I11. The Initial Solution: The Credit CARD Act of 2009

In May 2009, Congress enacted the Credit CARD Act of 2009 to regulate the timing and manner
of collecting credit card fees. * The Credit CARD Act amended the Truth in Lending Act (TILA). X"
TILA's primary purpose was to ensure "meaningful disclosure of credit terms” so consumers could
compare available credit terms, "avoid the uninformed use of credit, and to protect the consumer against
inaccurate and unfair credit billing and credit card practices."™ Under the Credit CARD Act, credit card
companies are required to comply with new restrictions and regulations, and are prohibited from
engaging in the deceptive tactics mentioned above.

Specifically, the Credit CARD Act prohibits retroactive rate increases and declares that a
“universal default” provision is now illegal.™ The Credit CARD Act also requires credit card companies

to no longer increase interest rates on existing balances, except when an account is 60 days past due or if



it already carries a variable interest rate and the accompanying index rate changes.™ Credit card
companies may no longer allocate a consumer’s payment above the minimum payment in a manner that
maximizes interest rates. " Additionally, the Credit CARD Act must give 21 days between the date a
bill is mailed and the payment due date.”"" Credit card companies and banks must abide by the limits
within the Act on how large a penalty fee can be, and credit card companies are prohibited from
charging fees that are more than 25 percent of a subprime credit card’s line of credit.*" Finally, the
Credit CARD Act contains other prohibitions and restrictions against credit card solicitations and
marketing credit cards to college students.™"

Early research revealed that the Act has reversed much of the unclear pricing on credit cards that

XXVi

for years misled consumers into believing they paid less for credit card debt than was actually true.
The CARD Act also revealed that interest rates paid on credit cards have fallen in the last year.**" In
fact, the Credit CARD Act shows that not only did interest rates decline between 2009 and 2010, but
also that the credit card fee income was flat. """

Opponents offer the strong argument that implementation of the Credit CARD Act will lead to
higher rates imposed by banks and more difficulty for consumers to obtain credit. However, a
counterargument shows that this is because people mistakenly view higher rates on mail solicitations
and other offers as a price increase. In reality, though, the credit card offers now just more closely match
actual costs. Prices remain relatively level, but consumers now have a better understanding of the price
differences and the costs associated with obtaining a credit card. The Credit CARD Act had initial
success in reducing the disparity between actual costs and the card companies’ stated costs to
consumers, although the Credit CARD Act still suffers from a number of drawbacks and loopholes that
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benefit the credit card companies.



1V. Drawbacks to the Credit CARD Act of 2009

Opponents of the Credit CARD Act have a much stronger argument that the Act is riddled with
flaws and drawbacks that allow credit card companies to take advantage of unwary consumers. For
example, the Credit CARD Act still allows credit card companies to impose many charges, such as fees
for international purchases and for having a zero balance or “inactivity.”** Credit card companies can
also close accounts or reduce lines of credit without notice for any reason, although they must wait 45
days before they can impose an over-the-limit fee or a penalty rate on a newly lowered credit limit.
Companies can also raise interest rates without limit on future purchases if they give 45 days’ notice. If
consumers do not accept the higher rate, they may close the account and pay it off over five years.*"

Furthermore, the Credit CARD Act of 2009 still allows for the “exportation of fees” under
federal law. " Under 12 U.S.C. § 1831d, banks are allowed to export the interest rates and fees
permissible in the bank’s home state.”*" Therefore, any credit card company whose home state is South
Dakota or Delaware will not be subject to a “ceiling” on interest rates and are allowed to charge any rate
to consumers while still complying with federal law.”" Opponents to the Credit CARD Act have
convincing arguments that courts have been reluctant to rule against credit card companies and banks in
regards to violations of the Credit CARD Act.

One final major drawback to the Credit CARD Act is that the provisions do not apply to small
businesses. Therefore, credit card companies are able to engage in any traditional and conceivable tactic
that they want against the holder of a business credit card, such as arbitrarily changing any or all terms
for credit cards held by small business owners. " Merchants and small business owners receive no
protection from the Credit CARD Act and are constantly being deceived by credit card companies. In
conclusion, although the Credit CARD Act of 2009 has triggered an early assault on the deceptive and
unfair tactics of credit card companies, it has still allowed credit card companies to engage in some
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practices that are unfair, deceptive, and overly aggressive.



V. The Proposed Solution: Amend the Credit CARD Act of 2009

A number of proposed amendments to the Credit CARD Act would eliminate deceptive credit
card tactics, provide additional protection for consumers, and offer harsher punishments for violators.
First, although the Credit CARD Act simply amended the Truth in Lending Act (TILA), the Credit
CARD Act should incorporate the entire subsections of TILA and Regulation Z regarding open-end
credit disclosures.”* Incorporating both TILA and Regulation Z also requires credit card companies to
provide proper notice requirements for changing the terms of agreements, reducing lines of credit, and
closing consumer’s accounts. If the Credit CARD Act were to incorporate these provisions, instead of
simply amending certain portions of TILA, the Act would carry the weight of both TILA and Regulation
Z as the ultimate regulation on the credit card market.

Following the proposed solution of incorporating both TILA and Regulation Z’s regulation on
open-end credit, the Credit CARD Act should also seek to incorporate the entire Fair Credit Billing Act
(FCBA)." The FCBA is an amendment to TILA, and its purpose is to protect consumers from unfair
billing practices and to provide a mechanism for addressing billing errors in open-end credit accounts.
With the incorporation of TILA, Regulation Z, and the FCBA, the Credit CARD Act would provide the
most comprehensive regulations and prohibitions of credit cards in the financial industry. Opponents to
the Credit CARD Act argue that the disclosure requirements fail to protect consumers from inflating
prices and do not help consumers obtain credit.'"" However, by having one overall act that substantively
governs the entire credit card industry, both lenders and consumers become more knowledgeable of the
procedures and requirements of credit card transactions. Incorporating these provisions eliminates the
need for multiple acts to govern the credit card industry and thus makes it simpler for consumers to
understand the industry’s regulations, price differences, and interest rate variations.

The Credit CARD Act should also be amended to incorporate the Federal Trade Commission

Act’s (FTC Act) punishments for credit card companies that still engage in deceptive and unfair



practices. Under the FTC Act, the Federal Trade Commission enforces federal violations that are
deceptive or unfair business practices." By adding the FTC Act’s punishments, the Credit CARD Act
becomes enforceable by the Federal Trade Commission and United States Attorney General, and by
retaining its private right of action under TILA, also is enforceable by state attorneys general and
individual consumers. Therefore, the Credit CARD Act becomes enforceable by both federal and state
authorities, thus acting as a major deterrent for potential violations by companies and banks.

The actual substantive regulations of the Credit CARD Act need to be amended to restrict the
deceptive and unfair tactics credit card companies are still allowed to engage in. For instance, the Credit
CARD Act should be amended to prohibit credit card companies from charging “inactivity” fees and
zero balance fees. It is contrary to public policy to punish consumers for properly paying down their
debt. By eliminating “inactivity” fees and zero balance fees, credit card companies can no longer scam
consumers for unmerited profits that plague this industry. Therefore, the Credit CARD Act of 2009
needs to be amended to include these proposed solutions in order to prevent credit card companies from
dishonestly exploiting the innocent consumers being preyed on for so many years in this industry.

V1. Conclusion

By enacting these proposed solutions into an amendment to the Credit CARD Act of 2009,
Congress will create what consumers, interest groups, and lobbyists have called for over the last decade:
an effective, substantive regulation on the credit card industry. The Credit CARD Act of 2009 was the
first major step in grappling the predatory tactics of credit card companies, but it is losing its chokehold
on the industry as companies develop new tactics to exploit the drawbacks to the Credit CARD Act.
Only by amending the Credit CARD Act of 2009 will Congress accomplish the true goals of the credit
card regulation, and the American consumer can again safely engage in the credit transactions that

remain the lifeblood of the American economy.
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