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Thi s appeal by special leave is by the plaintiff in a suit for specific
performance - OS No.290/1980 on the file of District Munsiff, Tindivanam
Pl eadi ngs
2. In the plaint, the plaintiff (appellant) alleged that the first defendant

(Adi | akshm ) agreed to sell the suit schedule property to himunder an
agreement of sale dated 5.1.1980 for a consideration of Rs.3,000/-, and
recei ved Rs.2,000/- as advance. She agreed to execute a sal e deed by

recei ving the bal ance consideration of Rs.1,000/- within three nonths.
Possession of the suit property was delivered to him under the said
agreement. He issued a notice dated 14.2.1980 calling upon the first

def endant to receive the bal ance price and execute the sale deed. The first
def endant sent a reply denying the agreenent. To avoid perform ng the
agreenment of sale, the first defendant executed a nom nal sale deed in regard
to the suit property in favour of the second defendant (first respondent
herein), who was her close relative. The said sale was neither valid nor

bi nding on him On the said averments, he sought specific performance of

the agreenent of sale, against the defendant, alleging that he was ready and
willing to performhis part of the contract.

3. The defendants denied the allegation that the first defendant had
executed an agreenent of sale dated 5.1.1980 in favour of the plaintiff or
that she had delivered possession of the suit property to him They
contended that plaintiff had concocted and forged the docunment with the
hel p of his henchrmen to defraud the defendants. They clained that the first
def endant had executed a valid sale deed dated 11.2.1980 in favour of the
second defendant and had delivered possession of the suit property to her
and that the second defendant had put up a hut in the schedul e property and
was actually residing therein. The second defendant raised an additiona
contention that she was a bona fide purchaser for value and therefore, the
sale in her favour was valid.

4. During the pendency of the suit first defendant died, and the third
def endant (second respondent herein) was inpleaded as her |ega
representative, who adopted the witten statement of the second def endant.

| ssues and t he Judgnent

5. On the said pleadings, three issues were framed by the trial court : (i)
whet her the agreement put forth by the plaintiff was true or concocted ? (ii)
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whet her the second defendant had purchased the suit property for valid
consideration ? and (iii) whether the plaintiff was entitled to the relief of
specific performance ? The plaintiff exam ned hinself as PW1 and the

scribe of the agreenent (Ramaswami Pillai) as PW2 and an attesting

witness to the sale agreement (Venkatesha Pillai) as PW3. The agreenent

of sale was exhibited as Ex. A-1. The notice and reply were marked as Ex.

A2 and A4. The second defendant, (purchaser of the site), gave evidence as
DW1 and the third defendant, who was also a witness to the sale deed dated
11.2.1980, was examned as DM 2. The sale deed dated 11.2.1980 executed

by first defendant in favour of second defendant was marked as Ex.B2 and
previous title deed was exhibited as Ex. B4. The plaintiff and his w tnesses
gave evidence that the sal e agreenent was duly executed by first defendant

in favour of plaintiff. The defendants gave evi dence about the sale in favour
of second defendant and deni ed execution of any agreenent of sale in favour
of plaintiff.

6. The trial court after appreciating the evidence, dismssed the suit by
judgrment and decree dated 28.2.1984. It held that the agreenent of sale put
forth by plaintiff was false and nust have been created after the sale on
11.2.1980 in favour of second defendant, by using sone old stanp papers in

hi s possession. The said findi ng was based on the follow ng facts and

ci rcunst ances

(a) The sal e agreenent (A-1) was not executed on currently purchased

stanp paper, but was witten on two stanp papers, one purchased on

25.8.1973 in the nanme of Thiruvengadam and another purchased on

7.8.1978 in the name of Thiruvengadam Pi'll ai

(b) The two attestors to the agreenent were close relatives of plaintiff.
One of them was Kannan, brother of the plaintiff and he was not

exam ned. The ot her was Venkatesa Pillai, uncle of plaintiff exam ned as

PWB. The scribe (PW2) was a caste-man of plaintiff. Their evidence was

not trustworthy.

(c) Though the agreenent of sale recited that the possession of the suit
property was delivered to plaintiff, no such possession was delivered. On
the other hand, the second defendant was put in possession on execution

of the sale deed and she put up a 'thatched hut in the schedul e property and
was i n actual physical possession. This falsified the agreenent.

(d) If really there was an agreenment of sale, in the normal course, the
plaintiff would have obtained the title deeds fromthe first defendant. But
the earlier title deeds were not delivered to him On the other hand, they

were delivered to the second def endant who produced them as Ex.B3 and

Ex. B4.

(e) In spite of defendants denying the agreenent (Ex.Al), the

plaintiff failed to discharge his onus to prove that execution of 'the
agreenent as he did not seek reference to a fingerprint expert to establish
that the thunb inpression on the agreenent was that of the first defendant.

The first & second appeal s

6. Feeling aggrieved, the plaintiff filed an appeal before the Sub-Court,
Ti ndi vanam The first appellate court allowed the plaintiff’s appeal by

j udgrment dated 12.1.1987, held that the agreenent of sale was proved and
decreed the suit granting specific performance. The foll ow ng reasons were
given by the first appellant court in support of its finding

(a) The evidence of PWM (plaintiff), the scribe (PW2) and the attestor
(PWB) proved the due execution of the agreenent by the first defendant. As
the scribe (PW) was not related to plaintiff and as PWB was not a cl ose
relative of plaintiff, their evidence could not have been rejected.

(b) The burden of proving that the agreenment of sale was concocted and
forged was on the defendants and they ought to have taken steps to have the
docunent exam ned by a Finger Print expert, to establish that the disputed
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thunb mark in the agreenment of sale (Ex.Al), was different fromthe
admtted thunb mark of the first defendant in the sale deed (Ex.B2). They
failed to do so.

(c) There appeared to be no marked di fference between the finger

i mpression in the agreenent of sale (Ex.Al) and the finger inpression in the
sal e deed in favour of the second defendant (Ex.B2), on a perusal of the said
two docunents. Therefore, it could be inferred that first defendant had
executed the agreenent.

(d) Execution of the agreenment of sale on two stamp papers purchased on
di fferent dates, did not invalidate the agreenent.

8. Bei ng aggrieved, the second defendant filed a second appeal. The
H gh Court allowed the second appeal and dism ssed the suit, by judgnent
dated 17.2.1999. The High Court while restoring the decision of the tria
court held that the agreenent of sale was not genuine for the follow ng

reasons:

(i) The first appellate court had placed the onus wongly on the

def endants to prove the negative. As the first defendant deni ed execution of

the agreenent, the burden of establishing the execution of document, was on

the plaintiff. The plaintiff had failed to establish by acceptabl e evidence that
Ex. A-1 was a true and valid agreenent of sale. The evidence, exam ned as a
whol e, threw consi derabl e doubt as to whether it was truly and validly

execut ed.

(ii) A perusal of 'the agreement (Ex.Al) showed that the thunb

i mpressi on was very pale and not clear. The first appellate court could not,
by a casual conparison of the disputed thunb inpression in the agreenent
with the adnmitted thunb inpression in the sale deed, record a finding that
there were no marked differences in the thunb i npressions in the two
documents (Ex. Al and Ex.B2). In the absence of an expert’s opinion that the
thunb i npression on the agreenent of the sale was that of the first

def endant, the first appellate court ought not to have concl uded that the
agreement of sale was executed by the first defendant.

(iii) In the normal course, an agreenment woul d be executed on stanp
papers purchased inmediately prior to the execution of the agreenent. The
fact that the agreenent was witten on two stanmp papers bearing the dates
25.8.1973 and 7.8.1978 purchased in two different names showed that it was
not genui ne, but was anti-dated and forged:

(iv) The attesting witnesses to the agreenent of sale were close relatives
of plaintiff. Their evidence was not trustworthy.

Poi nts for consideration

8. The said judgrment of the Hi gh Court is challenged in this appeal by
speci al | eave. The appellant contended that having regard to the provisions

of Evidence Act, 1872, there was nothing inproper in the first appellate

court conparing the disputed thumb inpression in Ex. A-1 with the admitted
thunb inpression of first defendant in Ex. B-2; and the finding of the first
appel | ate court on such comparison, that there were no marked differences

bet ween the two thunb inpressions, being a finding of fact, was not open to
interference in second appeal. It was next contended that the execution of the
agreenment of sale was duly proved by the evidence of plaintiff (PW), the
scribe (PW2) and one of the attesting witnesses (PWB). It was pointed out
there was no evidence to rebut the evidence of PWM, PW and PWB

regardi ng due execution as first defendant died w thout giving evidence, and
as the defendants did not seek reference to a finger print expert to prove that
the thunb inpression on the agreenent of sale was not that of first

defendant. It was subnmitted that an agreenent cannot be doubted or

i nvalidated nmerely on account of the fact that the two stanp papers used for
the agreement were purchased on different dates. The Appellant therefore
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submitted that the sale agreenent was duly proved.

9. On the contentions urged, the follow ng questions arise for
consi deration :

(1) VWet her the agreement of sale executed on two stanp papers
purchased on different dates and nore than six nonths prior to date of
execution is not valid?

(ii) Whet her the first appellate court was justified in comparing the

di sputed thunb inpression with the admtted thunb inpression and

recording a finding about the authenticity of the thunb inpression, w thout
the benefit of any opinion of an expert?

(iii) Whet her the High Court erred in reversing the judgment of the first
appel l ate court in second appeal ?

Re : Question (i)

11. The Trial Court and the Hi gh Court have doubted the genui neness of
the agreement dated 5.1.1980 because it was witten on two stanmp papers
purchased on 25.8.1973 and 7.8.1978. The | earned counsel for first

respondent submitted that apart fromraising a doubt about the authenticity
of the docunent, the use of such old stanmp papers invalidated the agreenent
itself for two reasons. Firstly, it wasillegal to use stanp papers purchased on
di fferent dates for execution of a docunment. Secondly, as the stanp papers
used in the agreement of sale were nore than six nmonths old, they were not
valid stanmp papers and consequently, the agreement prepared on such

"expired’ papers was also not valid. W will deal with the second contention
first. The Indian Stanp Act, 1899 nowhere prescribes any expiry date for

use of a stanmp paper. Section 54 nerely provides that a person possessing a
stanp paper for which he has no i mediate use (which is not spoiled or
rendered unfit or useless), can seek refund of the value thereof by
surrendering such stanp paper to the Collector provided it was purchased
within the period of six nmonths next preceding the date on which it was so
surrendered. The stipulation of the period of six nobnths prescribed in section
54 is only for the purpose of seeking refund of the value of the unused stanp
paper, and not for use of the stanp paper. Section 54 does not require the
person who has purchased a stanp paper, to use it within six nonths.
Therefore, there is no inpedinent for a stanp paper purchased nore than six
nonths prior to the proposed date of execution, being used for a docunent.

12. The Stanp Rules in nany States provide that when-a person wants to
purchase stanp papers of a specified value and a single stanmp paper of such
val ue is not avail able, the stanp vendor can supply appropriate nunber  of
stanp papers required to make up the specified value; and that when nore
than one stanp paper is issued in regard to a single transaction, the stanp
vendor is required to give consecutive nunbers. In sone States, the rules
further require an endorsenent by the stanp vendor on the stanp paper
certifying that a single sheet of required value was not avail able and
therefore nmore than one sheet (specifying the nunber of sheets) have been

i ssued to nake up the requisite stanp value. But the lndian Stanmp Rul es,
1925 applicable to Tam | Nadu, do not contain any provision that the stanp
papers of required val ue shoul d be purchased together fromthe sane vendor
wi th consecutive serial nunbers. The Rules nerely provide that where two

or nore sheets of paper on which stanps are engraved or enbossed are used
to nake up the anpbunt of duty chargeable in respect of any instrument, a
portion of such instrument shall be witten on each sheet so used. No other
Rul e was brought to our notice which required use of consecutively

nunbered stanp papers in the State of Tam | Nadu. The Stanp Act is a

fiscal enactnent intended to secure revenue for the State. In the absence of
any Rule requiring consecutively nunbered stanp papers purchased on the
same day, being used for an instrument which is not intended to be

regi stered, a docunent cannot be terned as invalid merely because it is
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witten on two stanp papers purchased by the sane person on different

dat es. Even assuming that use of such stanp papers is an irregularity, the
court can only deemthe docunent to be not properly stanped, but cannot,
only on that ground, hold the document to be invalid. Even if an agreenent
is not executed on requisite stamp paper, it is adm ssible in evidence on
payment of duty and penalty under section 35 or 37 of the Indian Stanp Act,
1899. If an agreenment executed on a plain paper could be admitted in

evi dence by paying duty and penalty, there is no reason why an agreenent
executed on two stanmp papers, even assuming that they were defective,
cannot be accepted on paynent of duty and penalty. But admissibility of a
docunent into evidence and proof of genui neness of such document are

di fferent issues.

13. If a person wants to create or a back-dated agreenent, the first hurdle
he faces is the non-availability of stanp paper of such old date. Therefore
tanmpering of the date of issue and seal affixed by the stanp vendor, as al so
the entries made by the stanp vendor, are quite conmon in a forged

docunent. When the agreenent is dated 5.1.1980, and the stanp papers used

are purchasedin the years 1973 and 1978, one of the possible inferences is
that the plaintiff not being able to secure an anti-dated stanp paper for
creating the agreement (bearing a date prior to the date of sale in favour of
second defendant), nade use of some old stanp papers that were avail abl e

with him to fabricate the docunent. The fact that very old stanp papers of

di fferent dates have been used, may certainly be a circunstance that can be
used as a piece of 'evidence to cast doubt on the authenticity of the

agreenment. But that cannot be a clinching evidence. There is also a
possibility that a lay nman unfanmiliar with legal provisions relating to stanps,
may bona fide think that he could usethe ol d unused stanp papers |ying

with himfor preparation of the docunent and accordingly use the old stanp
papers.

Re : Point No. (ii)

14. Section 45 of the Indian Evidence Act, 1872 relates to ’'opinion of
experts’. It provides inter aliathat when the court has to form an opinion as
to identity of handwiting or finger inpressions, the opinion upon that point
of persons specially skilled in questions as to identity or handwiting or
finger inpressions are relevant facts. Section 73 provides that in order to
ascertain whether a finger inpression is that of the person by whomit
purports to have been made, any finger inpression adnitted to have been

made by that person, may be conpared with the one which isto be proved.

These provisions have been the subject matter of several decisions of this
Court.

14. 1) In The State (Del hi Administration)-v. Pali Ram[1979 (2) SCC 158]
this Court held that a court does not exceed its power under section 73 if it
conpares the disputed witing with the admtted witing of the party so as to
reach its own conclusion. But this Court cautioned

"Al though there is no |l egal bar to the Judge using his own eyes to conpare
the disputed witing with the adnitted witing, even without the aid of 'the
evi dence of any handwriting expert, the Judge should, as a nmatter of

prudence and caution, hesitate to base his finding with regard to the
identity of a handwiting which forns the sheet-anchor of the prosecution
case agai nst a person accused of an offence, solely on conparison nmade

by hinself. It is therefore, not advisable that a Judge shoul d take upon

hi nsel f the task of conparing the admtted witing with the di sputed one

to find out whether the two agree with each other; and the prudent course

is to obtain the opinion and assistance of an expert."

The caution was reiterated in O Bharathan vs. K Sudhakaran \026 1996 (2)
SCC 704. Again in Ajit Savant Mjagvai v. State of Karnataka [1997 (7)

SCC 110] referring to section 73 of the Evidence Act, this Court held

"The section does not specify by whomthe conparison shall be nade.
However, | ooking to the other provisions of the Act, it is clear that such
conparison may either be nade by a handwiting expert under Section 45
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or by anyone fanmliar with the handwiting of the person concerned as
provi ded by Section 47 or by the Court itself.

As a matter of extreme caution and judicial sobriety, the Court should not
normal |y take upon itself the responsibility of conparing the disputed
signature with that of the admtted signature or handwiting and in the
event of the slightest doubt, |leave the matter to the w sdom of experts. But
this does not nmean that the Court has not the power to conpare the dispute
signature with the admtted signature as this power is clearly avail able
under Section 73 of the Act."

14. 2) In Murari Lal v. State of Madhya Pradesh - 1980 (1) SCC 704, this
Court indicated the circunstances in which the Court may itself conpare

di sputed and adnitted witings, thus :

"The argunent that the court should not venture to conpare witings itself,

as it would thereby assune to itself the role of an expert is entirely w thout
force. Section 73 of the Evidence Act expressly enables the court to

conpare disputed witings with admtted or proved witings to ascertain

whet her a 'witing is that of the person by whomit purports to have been
witten. If it is hazardous to do so, as sonetinmes said, we are afraid it is
one of the hazards to which judge and litigant must expose thensel ves

whenever it becones necessary. There nay be cases where both sides cal

experts and the voices of science are heard. There nmay be cases where

neither side calls an expert, being ill able to afford him In all such cases, it
becomes the plain duty of the court to conpare the witings and conme to

its own conclusions. The duty cannot be avoided by recourse to the

statenment that the court is no expert. Where there are expert opinions, they
will aid the court. Where there is none, the court will have to seek

gui dance from sonme authoritative textbook and the court’s own experience

and know edge. But discharge it must, its plain duty, with or without

expert, with or w thout other evidence."

The decision in Mirari Lal (supra) was followed in Lalit Popli v. Canara
Bank & Ors. [2003 (3) SCC 583].

15. While there is no doubt that court can conpare the disputed

handwri ti ng/ signature/finger inpression with the admtted handwiting/
signature/finger inpression, such conparison by court w thout the assistance
of any expert, has al ways been considered to be hazardous and risky. Wen

it is said that there is no bar to a court to conpare the disputed finger
inmpression with the admtted finger inpression, it goes wthout saying that it
can record an opinion or finding on such conparison, only after an analysis

of the characteristics of the admtted finger inpression and after verifying
whet her the same characteristics are found in the disputed finger inpression
The conpari son of the two thunb inpressions cannot be casual or by a nere

gl ance. Further, a finding in the judgnent that there appeared to be no

mar ked differences between the admtted thunb inpression and di sputed

thunb i npression, without anything nore, cannot be accepted as a valid
finding that the disputed signature is of the person who has put the adm tted
thunb i npression. Were the Court finds that the disputed finger inpression
and admitted thunmb inpression are clear and where the court is in a position
to identify the characteristics of finger prints, the court may record a finding
on comparison, even in the absence of an expert’s opinion. But where the

di sputed thunb inpression is snudgy, vague or very light, the court should

not hazard a guess by a casual perusal. The decision in Miralilal (supra) and
Lalit Popli (supra) should not be construed as |aying a proposition that the
court is bound to conpare the disputed and admitted finger inpressions and
record a finding thereon, irrespective of the condition of the disputed finger
i mpression. When there is a positive denial by the person who is said to have
affixed his finger inpression and where the finger inpression in the disputed
docunent is vague or snudgy or not clear, nmaking it difficult for

conparison, the court should hesitate to venture a decision based on its own
conpari son of the disputed and adnmitted finger inpressions. Further even in
cases where the court is constrained to take up such conparison, it should
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make a thorough study, if necessary with the assistance of counsel, to

ascertain the characteristics, sinmlarities and dissimlarities. Necessarily, the
j udgrment shoul d contain the reasons for any conclusion based on

conparison of the thunmb inpression, if it chooses to record a finding

thereon. The court shoul d avoid reaching concl usi ons based on a nere

casual or routine glance or perusal.

16. In this case the first defendant had deni ed having put her finger

i mpression on Ex. A-1. She died during the pendency of the suit before her
turn canme for giving evidence. The Hi gh Court having exanined the

docunent has clearly recorded the finding that the thunb mark in Ex. A-1

was pale (that is light) and not clear. The document though dated 1980, was
executed on two stanp papers which were purchased in 1973 and 1978.

Contrary to the recital in the agreenent that possession had been delivered to
the plaintiff, the possession was not in fact delivered to plaintiff, but
continued with the first defendant and she delivered the possession to the
second defendant. The title deeds were not delivered to plaintiff. The
attesting wtnesses were close relatives of plaintiff and one of them was not
exam ned. 'The scribe’s evidence was unsatisfactory. It was also difficult to
bel i eve that the first defendant, an illiterate old woman froma village, would
enter into an agreenent of sale on 5.1.1980 with plaintiff, and even when he
is ready to conplete the sale, sell the property to soneone else hardly a
nmonth thereafter, on 11.2.1980. In this background, the finding by the first
appel l ant court, recorded w thout the benefit of any expert opinion, nerely

on a casual perusal, that there appeared to be no nmarked differences between
the two thunb inmpressions, and therefore Ex.. A-1 (sal e agreenent) nust

have been executed by first defendant, was unsound. The Hi gh Court was
justified in interfering with the finding of the first appellate court that the
Ex. A1 was executed by first defendant.

Re : Point No.(iii)

17. The trial court had anal yzed the evi dence properly and had di sni ssed
the suit by giving cogent reasons. The first appellate court reversed it by
wrongly placing onus on the defendants. Its observation that when the
execution of an unregistered docunent put forth by the plaintiff was denied
by the defendants, it was for the defendants to establish that the docunment
was forged or concocted, is not sound proposition. The first-appellate court
proceeded on the basis that it is for the party who asserts sonething to prove
that thing; and as the defendants alleged that the agreement was forged, it
was for themto prove it. But the first appellate court |ost sight of the fact
that the party who propounds the docunent wll have to prove it. In this case
plaintiffs cane to court alleging that the first defendant had executed an
agreenment of sale in favour. The first defendant having denied it, the burden
was on the plaintiff to prove that the first defendant had executed the
agreenment and not on the first defendant to prove the negative, The issues

al so placed the burden on the plaintiff to prove the docunent to be true. No
doubt, the plaintiff attenpted to discharge his burden by exam ni ng hinmself
as al so scribe and one of the attesting wi tnesses. But the various

ci rcunst ances enunerated by the trial court and Hi gh Court referred to
earlier, when taken together, rightly create a doubt about the genui neness of
the agreenent and di sl odge the effect of the evidence of PW1 to 3. W are
therefore of the view that the decision of the H gh Court, reversing the
decision of the first appellate court, does not call for interference.

18. We, therefore, find no nmerit in this appeal and the sanme is accordingly
di smissed. Parties to bear their respective costs.




