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The 82nd Regular Session of the Texas Legislature dealt with many issues related 

to construction projects in Texas, including sustainable design building standards 

for state buildings, lien waiver form requirements, and the ability to recover 

attorneys' fees on lien and bond claims, to name a few. However, two of the most 

impactful laws enacted in the 2011 session are discussed below, both of which will 

affect all parties involved in construction projects. 

  

Indemnity Prohibitions for Construction Contracts (Tex. Ins. Code § 151.001, 
et seq.) 
 

This law was originally drafted to provide more transparency and uniformity to 

consolidated insurance programs (CIP)—those that "wrap" together commercial 

general liability and workers' compensation coverage into one policy. However, the 

indemnity language added to the law in the closing days of the 2011 legislative 

session is seen by most practitioners as the most influential. Aside from the 

indemnity language, one other important aspect of the law is that all CIP policies 

are now required to include completed operations coverage for no less than three 

years. TEX. INS. CODE § 151.051. 
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The indemnity language of the sections to be added to the Texas Insurance Code 

prohibits and voids any indemnity and defense clauses in construction contracts, or 

in agreements collateral to or affecting a construction contract, that require 

indemnification and/or defense of claims or damages caused by the indemnitee's 

own negligence, whether caused by its sole or partial negligence. TEX. INS. CODE 

§ 151.102. Furthermore, the changes make void and unenforceable provisions in 

construction contracts and insurance policies that require the purchase of additional 

insured coverage or endorsements to an indemnitor's liability insurance policy that 

purport to provide coverage to an indemnitee for its sole or partial negligence. TEX. 

INS. CODE § 151.104(a). Joint defense agreements entered into after a claim has 

been asserted are not affected by this law. TEX. INS. CODE § 151.105(11). Among 

others, city projects and residential construction are exempted from the indemnity 

provisions. See TEX. INS. CODE § 151.105. Importantly, the indemnity prohibitions 

do not apply to personal injury claims made by an employee of the indemnitor, its 

agent, or its subcontractor of any tier. TEX. INS. CODE § 151.103. Finally, general 

agreements of indemnity required by sureties as a condition of execution of bonds 

for construction contracts are specifically excluded. TEX. INS. CODE § 151.105(4). 

This law takes effect January 1, 2012 for CIPs covering projects that begin on or 

after January 1, 2012 and for original contracts and any related subcontracts 

entered into on or after January 1, 2012. 
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Lien Perfection Notices for Retainage (Tex. Prop. Code § 53.057) 
  

Texas mechanic's lien laws are unwieldy and cumbersome in practice, especially 

those dealing with the distinction between "statutory retainage" (which is somewhat 

unique to Texas law) and "contractual retainage" and the often misunderstood 

procedures for perfecting claims against those different types of retainage. In the 

2011 session, the Texas Legislature made significant changes in the statutory 

requirements for perfecting claims against both "statutory retainage" and 

"contractual retainage."  

 

Prior to the new legislation, the deadline for a derivative claimant (a claimant other 

than an original contractor) to give a notice of contractual retainage is the 15th day 

of the second month following the first delivery of materials or performance of work 

after the claimant has agreed to the contractual retainage. Even if a notice was 

properly and timely sent under the prior version of the statute, claimants often lost 

their lien rights because they wait to file their lien affidavit within the extended time 

period permitted under Section 53.052 of the Texas Property Code (15th day of the 

fourth month after the claimant's indebtedness accrues). Because a notice of 

contractual retainage typically does not include "fund-trapping" language, the lien 

affidavit often perfected a claim limited only to the "statutory retainage" the owner 

was required to withhold. If the owner has properly withheld statutory retainage for 

at least 30 days after final completion and has closed out the project before the 

claimant files its lien affidavit, the claimant may end up with a "timely" but a 

worthless lien claim.  
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The changes to Section 53.057 of the Texas Property Code attempt to address 

both of these major problems for claimants with the following changes: 

 

1. The preliminary notice deadline for contractual retainage was extended by 

moving it to the 30th day after the claimant's work is completed, terminated 

or abandoned or the original contract is terminated or abandoned 

(whichever occurs first). See TEX. PROP. CODE § 53.057(b). 

 

2. If a claimant has properly and timely sent its notice of contractual 

retainage, the claimant does not have to file its lien affidavit to meet the 

early statutory retainage deadline. It can wait to file a lien affidavit until the 

15th day of the fourth month after indebtedness accrues. However, this 

period can be cut short as follows: 

 

a. If an owner files an affidavit of completion and sends a copy to the 

claimant within the time and in the manner required under Sec. 

53.106, the claimant must file its lien affidavit within 40 days after the 

date of completion stated in the affidavit; 

 

b. If an owner sends a notice relating to termination or abandonment of 

the original contract to the claimant within the time and in the manner 

required under Sec. 53.107, the claimant must file its lien affidavit 

within 40 days after the date of termination or abandonment stated in 

the notice; or  
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c. If an owner sends a written notice of demand for the claimant to file 

its lien affidavit within the time and in the manner required under the 

newly added Sec. 53.057(g), the claimant must file its lien affidavit 

within 30 days after the owner sent the notice to the claimant. See 

TEX. PROP. CODE § 53.057(f). 

 

This law took effect for claims arising under original contracts entered into on or 

after on September 1, 2011. 
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