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Internet Marketing and Trademarks

o Domain Names
o Keywords

o Meta Tags

o Blogs

o Banner Ads
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Search Advanced Search
Preferences

Web Images VWideo Mews Maps more » I

Google i

Web Results 1 - 10 of about 649,000,000 for microsoft. (0.06 seconds)

Microsoft Corporation
Main site for product information, support, and news. [F Stock gquote for MSFET
whanw_microsoft.comd - 36k - Cached - Similar pages
Download Center - www.microsoft comsdownloads/
Help and Support - support.microsoft.com/
Windows - www_microsoft.comdwindows),
Windows Media Player 11 - www_microsoft.com/___fplayer/11/default_ aspx
More results from www microsoft com =

Microsoft Internet Explorer

Drownload Internet Explorer 7, Microsoft's free web browser, or explore its features. See how
wou can get the benefits of tabbed browsing and improved ...

whanw_microsoft. comfwindows/iefdefault_asp - 95k - Cached - Similar pages

Microsoft Help and Support
Support directhy from Microsoft.
support.microsoft. coms - Similar pages

MSM.com

Search the Web. Search the Web. MS3MN Privacy - Legal - Adwvertise - Help - Feedback - MSHM
Worldwide - Jobs - Financial Data Providers. @ 2007 Microsoft.

whanw_msn.ocoms - 40k - Apr 14, 2007 - Cached - Similar pages

Microsoft Windows Update
Latest bug fixes for Microsoft Windows,_ including fixes for some possible DoS attacks.
windowsupdate microsoft. com/ - 4k - Cached - Similar pages

Microsoft - Wikipedia, the free encyclopedia

Microsoft Corporation. (FNASDAQ: MSFT, HKSE: 4338} is a multinational computer
technology corporation with global annual revenue of US5%44 28 bhillion and ...
en_wikipedia.org/fwiki/Microsoft - 202k - Cached - Similar pages

Live Search

Take a break and play crossword puzzles - FREE! Privacy | Legal | Advertise | Feedback |
Help. ©2007 Microsoft Corporation.

woanw_live_comyd - 8k - Cached - Similar pages

Microsoft Game Studios

Xbox_ com is your ultimate source for all things Xbox and Xbox 360. Get news updates; game
trailers. screens, previews, and strategy: hardware information: ...

wiww_xbox.comd - 23k - Cached - Similar pages

Windows Live Messenger

Different information Different page layout. Thanks for your feedback. Privacy - Legal -
Trademarks - Feedback - Help Central. @ 2007 Microsoft Corp.
get_live_comfmessengerfovernview - 3k - Cached - Similar pages
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Sponsored Links

Microsoft update

Let Microsofts System Center 2007
Essentials Manage Your IT. Download
www_Microsoft. com/SCE

Repair for Windows XP

Free Registny Scan, fix errors and
improve performance - 5 Star Rated.
www_pctools_com

Microsoft Help & Updates

Fix Microsoft Errors. Free Download
Free Microsoft Support Today!
dilfizx_net

Microsoft Help & Updates

Free Download, Fix Microsoft Errors
Free Microsoft Support For You Mow!
pc-test.com

MS Exchange Protection
Spam, spyware and wvirus blocker
for Microsoft Exchange servers.
waww_barracudanetworks com

Microsoft for Students
Academic Superstore has low pricing
for students. teachers and schools.
wwwi_AcademicSuperstore_com
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Meta Tags

From pctools.com

<meta name="keywords” content =
“‘windows, registry, clean, regclean,
regcleaner, repair, cleaning, problems,
errors, crash, window, missing, driver,
startup, files, corrupt, cleaner”>

Copyright 2010 - Scott & Scott, LLP



Internet Marketing and the Law SPQTNT i

Relevant Legal Theories

o Trademark Infringement
« Domain Names
 Meta Tags
« Keywords

o Cybersquatting

o Typosqguatting

o Dilution
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Critical Concepts

o Likelihood of Confusion
o |nitial Interest Confusion
o Use in Commerce

o Bad Faith

o Fair Use Defenses

o Blurring

o Tarnishment
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Likelihood of Confusion Test

o Classic Confusion

Strength of the Mark
Proximity of the Goods
Similarity of the Marks
Evidence of Actual Confusion
Marketing Channels Used

Type of Goods and the Degree of Care
Likely to be Exercised by the Purchaser

Defendant’s Intent in Selecting the Mark

Likelihood of Expansion of the Product
Lines

o |nitial Interest Confusion
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Use iIn Commerce

o Use in commerce is defined as “bona fide use
of a mark in the ordinary course of trade, and
not made merely to reserve a right in a mark.”

o Courts are split regarding whether internet
marketing techniques constitute use in
commerce

« J.G. Wentworth
« Edina

« Merck

« GEICO

« Rescuecom
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Elements of Bad Faith

o Does the Defendant have Intellectual Property
Rights in the Domain Name

o Does the Domain Name Consist of a Name that is
Commonly Used to Identify the Person

o  Whether the Domain Name in Connection with the
bona fide Offering of Goods or Services

o  The Bona Fide Noncommercial or Fair Use of the
Mark

°o |ntent to Divert Consumers
o QOffer to Transfer, Sell, or Assign the Domain Name

o Provision of Falls or Misleading Contact Info on
Application

o Registration of Multiple Domain Names
o |s the Mark Distinctive or Famous
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Fair Use Defenses

o Classic Fair Use
« Use is Descriptive of Goods or Services
« Used Fairly
« In Good Faith

o Nominative Fair Use

« The product or service must be one not readily
identifiable without use of the trademark

« The user can use only so much of the mark as is
reasonably necessary to identify the owner’s
product or service

« Nothing suggests sponsorship or endorsement
by the trademark owner
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Secondary Theories of Liability

° Vicarious Liability
« Actual or apparent control over the infringer
« Financial benefit from infringement is required

o Contributory Liability

« Mere awareness of potential infringement not
enough for liability

« Would a reasonable person realize situation
was likely to result in infringement

« Requires direct control and monitoring of means
of infringement
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Contact Information

Robert J. Scott

Scott & Scott, LLP

1256 Main Street, Suite 200
Southlake, TX 76092

Phone: 214-999-0080
Fax: 214-999-0333
rjiscott@scottandscottlip.com
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