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Hurricane Sandy (also known as Superstorm Sandy) struck the northeast coast of the United States in October 2012, 
causing an estimated $65 billion* in property damage, including wind damage, severe flooding and power outages. 
Estimates of insured losses have approached $30 billion. Since late 2013, the courts have been handling numerous 
insurance cases arising out of the storm. On the following pages, we first review how the Eastern District federal court in 
New York is coordinating the many cases filed in connection with homeowners claims. Then, we summarize the written 
opinions that have been issued to date concerning coverage issues raised by Sandy under commercial policies. We can 
expect many more substantive coverage decisions as these cases make their way through the courts.

Sandy in the Courts

Coordinated Homeowners Cases in  
the Eastern District of New York

After Hurricane Sandy, more than 800 
actions were filed against homeowners 
insurers in the United States District 
Court for the Eastern District of New 
York. The actions were consolidated 
into a single case, In re Hurricane Sandy 
Cases, Case No. 1:14-mc-00041. To fa-
cilitate prompt and efficient resolution 
of the high volume of cases, the court 
issued Case Management Order No. 1 
(the CMO), which ordered the parties 
to provide an analysis of common issues 
and defenses. 

In the context of homeowners’ insur-
ance policies, both defendants and 
plaintiffs identified two primary issues: 
(i) the burdens of proof required for “all 
risk” policies as opposed to named peril 
policies; and (ii) analysis and applica-
tion of the anti-concurrent causation 
(ACC) clause. 

Burdens of Proof
Homeowner policies are generally writ-
ten on an “all risk” basis, while flood 
policies are written as specified (or 

named) peril policies. The burden of 
proving covered loss includes satisfac-
tion of several elements.

With respect to the issue of fortuity, the 
insured only needs to show the exis-
tence of an all risk policy and damage to 
covered property; the insured need not 
establish the cause of the loss. However, 
the insured does have to show a “for-
tuitous” loss; i.e., the insurer cannot be 
liable for loss resulting wholly from the 
inherent qualities of the insured prop-
erty. The burden then shifts to the in-
surer to demonstrate that an exclusion 
defeats the claim. Plaintiff and defense 
counsel were in general agreement on 
these issues.

The parties also agreed that a plaintiff 
cannot recover under a property policy 
unless he or she can show an “insurable 
interest” in the property. An “insurable 
interest” is defined as “any lawful and 
substantial economic interest in the 
safety or preservation of property from 
loss, destruction or pecuniary damage,” 
and is to be construed broadly. However, 
the plaintiffs in the Hurricane Sandy 
Cases argue that an insurable interest 

may be transferred by assignment of 
the policy to a person who lacks a direct 
insurable interest in the property.

Finally, the parties agreed that the in-
sured bears the burden of proving the 
value of loss. An insured is generally 
limited to recovery in the amount of 
the actual loss sustained, which is often 
established by repair records. The insur-
ers assert that an insured’s recovery is 
limited to the actual amount of loss sus-
tained, and therefore estimates are irrel-
evant where the loss has been repaired. 

Concurrent Causation 
An ACC clause bars coverage for claims 
arising from both excluded loss and 
covered loss. Both insurers and insureds 
in the Hurricane Sandy Cases agree that 
water/flood exclusions and ACC clauses 
are enforceable under New York law. 

The insurers argue that the ACC clause 
precludes coverage for loss caused by the 
combined action of wind (covered) and 
water/flood (excluded). However, the 
insurers argue that the court may, and 
should, follow the “efficient proximate 
cause” doctrine, which would permit 

* Per NOAA National Climatic Data Center



SEDGWICK LLP   2

S E D G W I C K    S A N D Y  I N  T H E  C O U R T S   J U LY  2 0 1 4

recovery for wind damage that occurred 
before and after the flooding. The in-
sureds urge the court to look to the 
Mississippi Supreme Court’s decision 
in Corban v. United Services Auto. Assn., 
20 So.3d 601 (Miss. 2009), which held 
that although the ACC clause barred 
coverage for wind damage that occurred 
simultaneously with the flood damage 
in Hurricane Katrina, it did not pre-
clude coverage for wind damage that 
occurred before or after the flooding. 
The court held that in such cases, there 
may be divisible loss, which is an issue 
of fact to be determined by a jury. 

Dismissal of State Law Claims
In an order issued on June 5, 2014, a 
committee of magistrate judges in the 
Hurricane Sandy Cases recommended 
that the district judges presiding over 
the cases dismiss numerous state law 
causes of action and damages claims. 
The magistrate judges based their 
recommendation on prior rulings in 
Sandy-related cases that certain state 
law claims and types of damages are not 
cognizable under New York law. The 
committee’s recommendation is aimed 
at avoiding “wasteful and unnecessary” 
motion practice before the District 
Court in each of the individual Sandy-
related cases, and to resolve claims that 
are not cognizable under New York law.

Among the state law claims that the 
magistrate judges recommended be 
dismissed are (i) fraudulent misrepre-
sentation and inducement; (ii) breach 
of the implied covenant of good faith 
and fair dealing; (iii) bad faith denial of 
insurance coverage; and (iv) claims un-
der Sections 349 and 350 of New York 
General Business Law. The commit-
tee also recommended the dismissal of 
demands for punitive damages, which 
are not recoverable in the absence of 
tort recovery, and any claims for attor-

ney’s fees, which are not recoverable in 
actions against insurers to settle rights 
under a policy.

Coverage Decisions

Because most of the insurance coverage 
suits filed in the wake of Sandy are in 
their early stages, there have not been 
many coverage decisions issued. How-
ever, the following noteworthy coverage 
decisions have been issued to date, and 
may provide useful guidance on how 
the courts will treat Sandy-related cases 
going forward.

Business Interruption
As previously reported on Sedgwick’s  
Insurance Law Blog, the court in New-
man Myers Kreines Gross Harris, P.C. 
v. Great Northern Ins. Co., 2014 WL 
1642906 (S.D.N.Y. Apr. 24, 2014), 
held that an insurer owed no coverage 
for business interruption loss in the ab-
sence of damage to covered property. 
The plaintiff law firm’s offices in lower 
Manhattan were closed for five days 
when the area’s electrical power pro-
vider preemptively shut off the power 
to three utility service networks to 
preserve its equipment in the event of 
flooding. The policy provided coverage 
due to a business interruption “caused 
by or result[ing] from direct physical 
loss or damage by a covered peril …” 
to the covered premises. The court held 
that preventive power outages render-
ing an office building unusable did not 
constitute “direct physical loss or dam-
age” to the covered premises and there-
fore, did not trigger coverage for loss of 
business income and extra expense un-
der the property insurance policy. The 
court found that the “forced closure 
of the premises for reasons exogenous 
to the premises themselves, or the ad-
verse business consequences that flow 

from such closure,” did not constitute 
a “direct physical loss or damage” to the 
premises. The court therefore granted 
the insurer’s motion for summary judg-
ment.

In Johnson Gallagher Magliery, LLC v. 
The Charter Oak Fire Ins. Co., 2014 WL 
1041831 (S.D.N.Y. Mar. 18, 2014), 
the U.S. District Court for the South-
ern District of New York held that a 
water exclusion applied to a portion of 
the claim of a Manhattan law firm for 
business interruption caused by inter-
ruption of utility services. The insured 
claimed it was unable to operate for a 
period of more than two months due 
to a mandatory evacuation order and a 
lack of electricity, heat, telephone and 
Internet utility services resulting from 
Sandy. As Sandy approached, Consoli-
dated Edison preemptively shut down 
several power networks, including the 
one servicing the insured premises. 
Charter Oak’s motion for partial sum-
mary judgment addressed coverage un-
der an off-premises utility interruption 
endorsement for a two-week period af-
ter the storm. The court held that the 
policy’s water exclusion applied to the 
first week of the period in question,  
because it determined that the damage 
to the utility’s equipment was caused 
by water. However, the court denied 
the insurer’s motion with respect to the 
second week of the service interruption, 
from the time the utility’s network was  
re-energized until the time power was 
restored to the insured’s building, be-
cause there was evidence that the de-
lay in restoring power to the insured’s 
building resulted from water damage. 

“Named Storm” Deductible
In AFP 104 Corp. v. Columbia Cas. Co., 
2014 WL 793780 (D.N.J. Feb. 26, 
2014), the policy at issue covered a 
resort and spa in Long Branch, New 
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Jersey. The policy’s “base deductible” 
was $10,000, but the policy also 
included a Named Storm deductible 
of $1,000,000 minimum. The policy 
defined “Named Storm” as a storm 
declared by the National Weather 
Service “to be a named tropical storm 
or hurricane,” and the designation 
would end when the National Weather 
Service declared the storm or hurricane 
“permanently downgraded to a tropical 
depression.” The insurer denied 
coverage for the insured’s storm claim 
because it did not exceed the Named 
Storm deductible, and filed a motion 
to dismiss the insured’s subsequent 
coverage complaint. 

The insured’s complaint (the allegations 
of which the court is obligated to con-
strue as true for purposes of the motion 
to dismiss) alleged that “upon landfall 
in New Jersey, Sandy was characterized 
as a post-tropical storm.” Based on this 
allegation, the court denied the motion 
to dismiss, finding that the insured’s 
pleadings were sufficient to support a 
reasonable inference that the Named 
Storm deductible did not apply. 

In a case proceeding in the United 
States District Court for the Central 
District of California, the court also 
rejected the application of a “Named 
Storm” deductible to Hurricane Sandy 
damage. ARE-East River Science Park, 
LLC v. Lexington Ins. Co., 2014 WL 
3002258 (C.D.Cal. Mar. 14, 2014). 
Lexington issued a commercial proper-
ty policy insuring a science park located 
on the East River in Manhattan. The 
policy included a number of deduct-
ibles applicable to different perils. A 
high deductible applied to loss or dam-
age “with respect to Named Storms.” 
The term “Named Storms” was defined 
by the policy as a storm that has been 
declared by the National Weather Ser-

vice to be a hurricane, typhoon, tropi-
cal cyclone or tropical storm. Lexington 
moved for summary judgment that 
the Named Storm deductible applied. 
However, based on evidence that the 
National Hurricane Center reclassified 
Sandy from a hurricane to a post-trop-
ical cyclone about two hours before the 
center of the storm made landfall on the 
Eastern Seaboard, and approximately 
four hours before the maximum storm 
surge at New York Harbor, the court 
found that the storm did not qualify as 
a Named Storm under the policy, and 
therefore the higher deductible did not 
apply.

ACC Clause
In Cashew Holdings LLC v. Canopius U.S. 
Ins. Inc., 2013 WL 4735645 (E.D.N.Y. 
Sep. 23, 2013), the insured property 
was a three-unit residential building 
in Rockaway Park, New York. Here, 
the court addressed the applicabil-
ity of a water exclusion and an ACC 
clause. The insured submitted a claim 
for damage due to Hurricane Sandy in 
the amount of $210,000. The insurer 
accepted coverage for $19,000 of the 
claim, reflecting repairs to the roof re-
sulting from wind damage. The insurer 
denied the remainder of the claim un-
der the policy’s standard water exclu-
sion. The insured moved for a prelimi-
nary injunction directing the insurer to 
pay the claim and to continue coverage 
for the building (the policy had been 
non-renewed as a result of unrepaired 
storm damage). Although there were 
conflicting expert declarations concern-
ing whether structural damage to the 
building was caused by high wind loads 
or by flooding, the court observed that 
the policy’s ACC clause would likely 
exclude the entirety of the claim. The 
court therefore found that the insured 
was unlikely to prevail on its claim for 
wrongful denial of coverage, and thus 

denied the insured’s motion for a pre-
liminary injunction.

Covered Property
In Jane Street Holding LLC v. Aspen 
American Ins. Co., 2014 WL 28600 
(S.D.N.Y. Jan. 2, 2014), the court 
found there was no coverage for flood 
damage to a basement power generator 
that did not fit within the definition of 
covered property in the relevant policy. 
The insured, Jane Street, conducted 
a “quantitative proprietary trading” 
business on the 33rd floor of a building 
in lower Manhattan. Aspen issued a 
commercial output policy to Jane Street, 
including electronic data-processing 
equipment coverage and equipment 
breakdown coverage. The policy covered 
flood subject to a $2.5 million sublimit. 
After the policy was issued, but before 
the storm commenced, the insured 
purchased a generator and installed it in 
the basement of her building. Neither 
the insured nor its broker informed 
Aspen that the generator had been 
purchased or that it was installed in 
the basement of the building. After 
examining the description of “covered 
property” in the various potentially 
applicable coverage parts, the court 
concluded that coverage was limited to 
property located in the insured’s office 
space on the building’s 33rd floor, and 
that therefore no coverage was available 
for the basement generator. The court 
granted summary judgment and 
dismissal in favor of Aspen.

Flood Sublimit Applies to “Storm Surge”
In New Sea Crest Healthcare Center, LLC 
et al. v. Lexington Insurance Company, 
2014 WL 2879839 (E.D.N.Y. Jun. 
24, 2014), the policyholder’s property 
damage resulted from “storm surge.” 
The insurer paid out the $1,000,000 
flood sublimit and argued that the 
policyholders were not entitled to 
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additional coverage because storm 
surge damage is a type of flood damage. 
The court granted the insurer’s motion 
for summary judgment on this issue, 
finding that the policies unambiguously 
provide that a storm surge is a type of 
flood. The court pointed to the fact that 
the policy’s definition of flood expressly 
included the term “storm surge” as a 
type of flood and stated that a flood 
includes water driven by wind. The 
court also looked to decisions arising 
from damage caused by Hurricane 
Katrina, in which the Fifth Circuit 
Court of Appeals held that the term 
“flood” includes storm surges in the 
ordinary meaning of the word. The 
court noted that the insurer did not 
dispute that the policyholders may be 
entitled to recover beyond the flood 
sublimit for damage caused by wind 
and sand, although such recovery was 
not at issue in the summary judgment 
motion.

Builders’ Risk
In El-Ad 250 West LLC v. Zurich Am. Ins. 
Co., 988 N.Y.S.2d 462 (N.Y. Sup. Ct. 
2014), the court held that a flood sub-
limit and deductible on a builders’ risk 
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policy applied to delay in completion 
coverage as well as to physical damage 
coverage. On cross-motions for partial 
summary judgment, the insured argued 
that the flood limit and deductible only 
applied to physical damage. The court 
held that this contention could not be 
squared with the language of the poli-
cy. The court concluded that, because 
the policy applied a sublimit and de-
ductible to “all losses or damages aris-
ing during” a flood, the sublimit and 
deductible unambiguously applied to 
delay in completion, as well as physical 
loss, and therefore granted the insurer’s 
summary judgment cross-motion. On 
July 22, 2014, the insured filed a notice 
of appeal.

Conclusion

We expect many more substantive cov-
erage decisions from the courts through-
out this year. Concurrent causation, 
“Named Storm,” and business interrup-
tion issues are likely to be heavily con-
tested, and the rulings issued in 2014 
will likely determine how those issues 
will be resolved in the years to come.
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