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Background: Property owners brought suit against
police officers, borough, township, and state police
department under the New Jersey Tort Claims Act and
§ 1983 for alleged state and federal constitutional
violations, to recover for property damaged as a result
of execution of a search warrant. The Superior Court
of New Jersey, Law Division, Ocean County, entered
judgment against state police on takings claim and in
favor of defendants on all other claims. Property
owners appealed, and state police cross-appealed.

Holdings: The Superior Court, Appellate Division,
Philip S. Carchman, P.J.A.D., held that:

(1) no-knock provision in warrant was justified,

(2) officer who applied for warrant was entitled to
qualified immunity;

(3) state police department was immune from liability
under Tort Claims Act; and

(4) execution of warrant was not a taking.
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Affirmed in part, reversed and remanded in part.

West Headnotes

[1] Civil Rights 78 €~1304

78 Civil Rights
78111 Federal Remedies in General
78k1304 k. Nature and elements of civil ac-
tions. Most Cited Cases

To establish a claim under § 1983, plaintiffs must
prove that defendants acted under color of state law
and deprived them of a well-established federal con-
stitutional or statutory right. 42 U.S.C.A. § 1983.

[2] Civil Rights 78 €~71376(2)

78 Civil Rights
78111 Federal Remedies in General
78k1372 Privilege or Immunity; Good Faith
and Probable Cause
78k1376 Government Agencies and Offic-
ers
78k1376(2) k. Good faith and reasona-
bleness; knowledge and clarity of law; motive and
intent, in general. Most Cited Cases

Government officials are entitled to qualified
immunity from liability for civil damages under §
1983 insofar as their conduct does not violate clearly
established statutory or constitutional rights of which
areasonable person would have known. 42 U.S.C.A. §
1983.

[3] Civil Rights 78 €~21376(6)

78 Civil Rights
78111 Federal Remedies in General
78k1372 Privilege or Immunity; Good Faith
and Probable Cause
78k1376 Government Agencies and Offic-
ers
78k1376(6) k. Sheriffs, police, and other
peace officers. Most Cited Cases

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.



13 A.3d 366
418 N.J.Super. 206, 13 A.3d 366
(Cite as: 418 N.J.Super. 206, 13 A.3d 366)

Under objective reasonableness standard for de-
termining whether law enforcement officials are en-
titled to qualified immunity in § 1983 actions, a law
enforcement official is entitled to a favorable judg-
ment as a matter of law when the officer's conduct is
found to be objectively reasonable under the cir-
cumstances. 42 U.S.C.A. § 1983.

[4] Searches and Seizures 349 &~54

349 Searches and Seizures
3491 In General
349k53 Scope, Conduct, and Duration of
Warrantless Search
349k54 k. Mode of entry; warning and an-
nouncement. Most Cited Cases

The reasonableness of a search of a dwelling may
depend in part on whether law enforcement officers
announce their presence and authority prior to enter-
ing, and in some circumstances an officer's unan-
nounced entry into a home might be unreasonable
under the Fourth Amendment; the announced entry
requirement is not, however, absolute. U.S.C.A.
Const.Amend. 4; N.J.S.A. Const. Art. 1, par. 7.

[5] Searches and Seizures 349 €~2143.1

349 Searches and Seizures
349111 Execution and Return of Warrants
349k143 Manner of Entry; Warning and An-
nouncement
349k143.1 k. In general. Most Cited Cases

To justify a no-knock warrant, a police officer
must have a reasonable, particularized suspicion that a
no-knock entry is required to prevent the destruction
of evidence, to protect the officer's safety, or to ef-
fectuate the arrest or seizure of evidence; the police
officer must articulate the reasons for that suspicion
and may base those reasons on the totality of the cir-
cumstances with which he or she is faced; and al-
though the officer's assessment of the circumstances
may be based on his or her experience and knowledge,
the officer must articulate a minimal level of objective
justification to support the no-knock entry, meaning it
may not be based on a mere hunch. U.S.C.A.
Const.Amend. 4; N.J.S.A. Const. Art. 1, par. 7.

Page 2

[6] Searches and Seizures 349 €54

349 Searches and Seizures
3491 In General
349k53 Scope, Conduct, and Duration of
Warrantless Search
349k54 k. Mode of entry; warning and an-
nouncement. Most Cited Cases

In order to justify a no-knock entry, the police
must have a reasonable suspicion that knocking and
announcing their presence, under the particular cir-
cumstances, would be dangerous or futile, or that it
would inhibit the effective investigation of the crime
by, for example, allowing the destruction of evidence.
U.S.C.A. Const.Amend. 4; N.J.S.A. Const. Art. 1, par.
7.

[71 Searches and Seizures 349 €~143.1

349 Searches and Seizures
349111 Execution and Return of Warrants
349k143 Manner of Entry; Warning and An-
nouncement
349k143.1 k. In general. Most Cited Cases

The showing required to justify an unannounced
entry is not high; there need only be some indication in
the record that the applying officer articulated his or
her reasonable suspicions to justify the no-knock
provision before the issuing court can consider and
ultimately approve that form of entry. U.S.C.A.
Const.Amend. 4; N.J.S.A. Const. Art. 1, par. 7.

[8] Searches and Seizures 349 €~143.1

349 Searches and Seizures
349111 Execution and Return of Warrants
349k143 Manner of Entry; Warning and An-
nouncement
349k143.1 k. In general. Most Cited Cases

Reasonable suspicion, for purposes of justifying a
no-knock provision in a warrant, is judged on the
totality of the circumstances and is a less demanding
standard than probable cause. U.S.C.A. Const. Amend.
4; N.J.S.A. Const. Art. 1, par. 7.

[9] Searches and Seizures 349 €54
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349 Searches and Seizures
3491 In General
349k53 Scope, Conduct, and Duration of
Warrantless Search
349k54 k. Mode of entry; warning and an-
nouncement. Most Cited Cases

To satisfy the destructibility-of-evidence excep-
tion to the knock-and-announce rule, the police must
articulate some reason specific to the crime, to the
person under investigation, or to some other per-
missible factor, that leads them reasonably to believe
that destruction of evidence is more than a hypothet-
ical possibility. U.S.C.A. Const.Amend. 4; N.J.S.A.
Const. Art. 1, par. 7.

[10] Searches and Seizures 349 <191

349 Searches and Seizures
349VI Judicial Review or Determination
349k191 k. In general; conclusiveness of
warrant in general. Most Cited Cases

When the adequacy of the facts offered to show
probable cause is challenged after a search made
pursuant to a warrant, and their adequacy appears to
be marginal, the doubt should ordinarily be resolved
by sustaining the search. U.S.C.A. Const.Amend. 4;
N.J.S.A. Const. Art. 1, par. 7.

[11] Searches and Seizures 349 €~126

349 Searches and Seizures
34911 Warrants
349k123 Form and Contents of Warrant; Sig-
nature
349k126 k. Places, objects, or persons to be
searched. Most Cited Cases

A warrant which authorizes the search of an entire
building when cause is shown for searching only one
apartment is overly broad and invalid. U.S.C.A.
Const.Amend. 4; N.J.S.A. Const. Art. 1, par. 7.

[12] Searches and Seizures 349 €~=143.1

349 Searches and Seizures
349111 Execution and Return of Warrants
349k143 Manner of Entry; Warning and An-
nouncement
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349k143.1 k. In general. Most Cited Cases

Applying officer articulated reasonable suspi-
cions sufficient to justify no-knock provision in war-
rant; although suspect did not have violent history,
records of others observed at or near premises sug-
gested potential for violence during execution of the
search warrant, and physical layout of residence pre-
sented risks to officers in that it made an unobserved
approach unlikely. U.S.C.A. Const.Amend. 4;
N.J.S.A. Const. Art. 1, par. 7.

[13] Controlled Substances 96H €146

96H Controlled Substances
96HIV Searches and Seizures
96HIV(C) Search Under Warrant
96Hk144 Affidavits, Complaints, and Evi-
dence for Issuance of Warrants
96Hk146 k. Probable cause in general.
Most Cited Cases

Applying officer articulated reasonable suspi-
cions sufficient to justify scope of warrant to include
entire boarding house, and not just suspect's limited
area, where informant provided information that the
residents of upper floors were often moving in and out
of the rooms and had access to the rest of the house,
and some of residents purchased illegal drugs from
suspect. U.S.C.A. Const. Amend. 4; N.J.S.A. Const.

Art. 1, par. 7.

[14] Officers and Public Employees 283 €114

283 Officers and Public Employees
283111 Rights, Powers, Duties, and Liabilities
283k114 k. Liabilities for official acts. Most
Cited Cases

The same standard of objective reasonableness
that applies in relieving a public employee of liability
in § 1983 actions also governs questions of public
employee's good faith arising under the Tort Claims
Act. 42 U.S.C.A. § 1983; N.J.S.A. 59:1-1 et seq.

[15] Civil Rights 78 €~1376(6)

78 Civil Rights
78111 Federal Remedies in General
78k1372 Privilege or Immunity; Good Faith
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and Probable Cause
78k1376 Government Agencies and Offic-
ers
78k1376(6) k. Sheriffs, police, and other
peace officers. Most Cited Cases

Municipal Corporations 268 €~>747(3)

268 Municipal Corporations
268XI1I Torts
268XII(B) Acts or Omissions of Officers or
Agents

268k747 Particular Officers and Official
Acts
268k747(3) k. Police and fire. Most
Cited Cases

Police officer was entitled to qualified immunity
with regard to property owners' § 1983 and Tort
Claims Act claims regarding the issuance of a
no-knock warrant that encompassed the entire mul-
ti-unit dwelling, where officer articulated reasonable
suspicion sufficient to justify scope of warrant. 42
U.S.C.A. § 1983; N.J.S.A. 59:1-1 et seq.

[16] Civil Rights 78 €=1376(6)

78 Civil Rights
78111 Federal Remedies in General
78k1372 Privilege or Immunity; Good Faith
and Probable Cause
78k1376 Government Agencies and Offic-
ers
78k1376(6) k. Sheriffs, police, and other
peace officers. Most Cited Cases

Municipal Corporations 268 <~747(3)

268 Municipal Corporations
268XI1I Torts
268XII(B) Acts or Omissions of Officers or
Agents

268k747 Particular Officers and Official
Acts
268k747(3) k. Police and fire. Most
Cited Cases

Police officer who applied for and obtained valid
warrant was entitled to qualified immunity in property
owners' § 1983 and Tort Claims Act claims for dam-
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ages to their premises resulting from execution of the
warrant; although officer ultimately searched suspect's
room, he did not participate in the execution of the
warrant, and there was no evidence that he ordered,
condoned or ratified the alleged wanton and mali-
ciously inflicted damage. 42 U.S.C.A. § 1983;
N.J.S.A. 59:1-1 et seq.

[17] Searches and Seizures 349 €141

349 Searches and Seizures
349111 Execution and Return of Warrants
349k141 k. In general. Most Cited Cases

The manner in which a no-knock warrant is ex-
ecuted is reviewed under the general touchstone of
reasonableness which governs Fourth Amendment
analysis. U.S.C.A. Const. Amend. 4.

[18] Searches and Seizures 349 £~~143.1

349 Searches and Seizures
349111 Execution and Return of Warrants
349k143 Manner of Entry; Warning and An-
nouncement
349k143.1 k. In general. Most Cited Cases

Officers executing search warrants on occasion
must damage property in order to perform their duty;
however, excessive or unnecessary destruction of
property in the course of a search may violate the
Fourth Amendment, even though the entry itself is
lawful and the fruits of the search are not subject to
suppression. U.S.C.A. Const. Amend. 4.

[19] Civil Rights 78 €~1358

78 Civil Rights
78111 Federal Remedies in General
78k1353 Liability of Public Officials
78k1358 k. Criminal law enforcement;

prisons. Most Cited Cases

Police officers may incur liability under § 1983 if
they execute a search warrant in an unreasonable
manner. U.S.C.A. Const.Amend. 4; 42 U.S.C.A. §
1983.

[20] Civil Rights 78 €~21358
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78 Civil Rights
78111 Federal Remedies in General
78k1353 Liability of Public Officials
78k1358 k. Criminal law enforcement;
prisons. Most Cited Cases

Police officer who applied for and obtained valid
warrant to search premises was not liable to premises
owners under § 1983 for use of flash bang device in
execution of warrant, where officer did not participate
in the execution of the warrant and did not authorize
the use of the device. 42 U.S.C.A. § 1983.

[21] States 360 £~112.1(3)

360 States
360111 Property, Contracts, and Liabilities
360k112 Torts
360k112.1 Acts or Omissions of Officers,
Agents, or Employees
360k112.1(3) k. Particular persons or

agencies; scope of employment. Most Cited Cases

State police department was immune from liabil-
ity for any tort claims asserted under the Tort Claims
Act for damages incurred by boarding house owners
during the execution of a properly issued no-knock
warrant, since the individual state police officers who
executed the warrant had qualified immunity and were
not unreasonable in their search. N.J.S.A. 59:1-1 et

seq.

[22] Eminent Domain 148 €~72.1

148 Eminent Domain
1481 Nature, Extent, and Delegation of Power
148k2 What Constitutes a Taking; Police and
Other Powers Distinguished
148k2.1 k. In general. Most Cited Cases

The exercise of police power may, in some situa-
tions, amount to a taking of private property if it de-
prives a property owner of the substantial use and
enjoyment of one's property. U.S.C.A. Const.Amend.
5.

[23] Eminent Domain 148 €~2.35

148 Eminent Domain
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1481 Nature, Extent, and Delegation of Power
148k2 What Constitutes a Taking; Police and
Other Powers Distinguished
148k2.35 k. Criminal justice in general.
Most Cited Cases

Factors to consider in determining whether
damage to property caused by the police while ex-
ecuting a valid search warrant is a taking should in-
clude: whether the taking was put to any productive
use, the amount of utility or value lost, whether the
settled expectations in property were disturbed,
whether the punitive party was purposefully chosen,
and if so, whether that decision was arbitrarily made.
U.S.C.A. Const.Amend. 5; N.J.S.A. Const. Art. 1, par.
20.

[24] Eminent Domain 148 €~72.35

148 Eminent Domain
1481 Nature, Extent, and Delegation of Power
148k2 What Constitutes a Taking; Police and
Other Powers Distinguished
148k2.35 k. Criminal justice in general.

Most Cited Cases

State police's execution of search warrant, which
resulted in damage to multi-unit dwelling, was not a
taking; the property had not been put to any productive
use by the government, property owners could not
expect to remain free from reasonable searches
founded on probable cause, the location of the search
was not arbitrarily chosen, but was executed pursuant
to a valid warrant, based upon probable cause to be-
lieve that illegal drugs were present, and although the
loss was not insignificant, there was no evidence that
the utility of the property was substantially reduced.
U.S.C.A. Const.Amend. 5; N.J.S.A. Const. Art. 1, par.
20.

**369 Allan Marain, New Brunswick, argued the
cause for appellants/cross-respondents.

Vincent J. Rizzo, Jr., Deputy Attorney General and
Michael J. Engallena, Special Deputy Attorney Gen-
eral, argued the cause for respondents/cross-appellants
(Paula T. Dow, Attorney General, attorney; Lewis A.
Scheindlin, Assistant Attorney General, of counsel;
Mr. Rizzo and Mr. Engallena, on the brief).
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Anthony P. Seijas, Lyndhurst, argued the cause for
respondents Perski, Otlowski, George, Wodell, De-
Muth, Roberts, Cicero, Gigilio, Ward, Schwerthoffer,
Sweetman, Colaner, Esdaile, Steppat, and the Bo-
rough of Freehold (Weber, Gallagher, Simpson,
Stapleton, Fires & Newby, attorneys; Mr. Seijas, on
the brief).

Before Judges CARCHMAN, MESSANO and
WAUGH.

The opinion of the court was delivered by

PHILIP S. CARCHMAN, P.J.A.D.

*213 This appeal requires us to address the issue
of whether an innocent property owner is entitled to
compensation under the New Jersey Tort Claims Act
(TCA), N.J.S.A. 59:1-1 to 12-3, as well as 42
US.C.A. § 1983 (section 1983), or in the alternative,
just compensation from the State under the Fifth and
Fourteenth Amendments of the United States Consti-
tution and Article I, paragraph 20 to the New Jersey
Constitution (the taking claim) when property damage
occurs as a result of the execution of a lawful search
warrant. The first issue requires an application of the
unique facts of this case to the provisions of the TCA.
Applying the facts, we conclude that plaintiffs are not
entitled to such relief under the TCA. In addition,
*%370 while we recognize that innocent third-parties
suffered damages as a result of lawful government
action, we conclude that such loss is not a “taking”
under either the federal or state constitutions, and the
proper remedy must result from legislative action to
provide relief.

L.

We address these issues in the context of the
following facts. In February 2004, plaintiff Armatrue
Simmons, then seventy-one years old, and plaintiff
John Simmons,™ then sixty-six years old, owned and
resided in a two-story, multi-unit dwelling located at
33 Lockwood Avenue in the Borough of Freehold,
which they operated as a licensed rooming house.
Armatrue's daughter, son-in-law and granddaughter
resided with them, and plaintiffs rented six of their
seven available rooms to tenants. Willie Tyler, Ar-
matrue's nephew, rented one of the rooms, and five
other unrelated individuals, including two elderly
women, rented the other rooms. Plaintiffs had agreed
to allow Tyler, who they knew was on probation, to
rent a room upon his release from federal prison for
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drug-related charges, because he had nowhere to live,
and they thought *214 he deserved a chance. Ac-
cording to Armatrue, after Tyler's release from prison
he attended job training, obtained employment, was
not violent, followed her rules and acted like a “gen-
tleman.” She trusted Tyler because, as far as she knew,
he was not “doing wrong.”

FNI1. For ease of reference and clarity, we
refer to plaintiffs by their first name or col-
lectively as plaintiffs.

On February 26, 2004, a Superior Court judge
issued a no-knock search warrant for the property and
the adjoining property. ™ The search warrant was
issued based on an eleven-page affidavit submitted by
defendant Patrolman Christopher Otlowski of the
Freehold Borough Police Department. The affidavit
had been reviewed by an assistant prosecutor, and
detailed information from reliable confidential in-
formants, other law enforcement officials and from
Otlowski's own lengthy investigation into the two
target residences regarding controlled dangerous sub-
stance (CDS) activity. At the time, Tyler, the target of
the 33 Lockwood search, had five felony convictions
in New Jersey, four of which were for CDS possession
or distribution. James Brown, the target of the 35
Lockwood search, was on parole, had four felony
convictions for CDS possession or distribution, and
had several arrests for assault, resisting arrest and
obstruction. The affidavit provided that Tyler and
Brown, who were related, were “continuously walking
back and forth between 33 and 35 Lockwood Ave.”

FN2. The adjoining property was not owned
by plaintiffs, but some of plaintiffs' relatives
resided there.

In the affidavit, Otlowski stated that his depart-
ment had received “numerous complaints” about Ty-
ler selling drugs at the Freehold racetrack and out of
the 33 Lockwood residence. Several reliable confi-
dential informants reported that “[a]s arrests were
made at the Freehold Racetrack on different occasions
for CDS, [Tyler] started dealing more at his residence
and on the street ... due to the pressure of the police in
the area of the track.” Surveillance conducted over
several weeks confirmed that there was “constant
motor vehicle traffic pulling up to” the 33 Lockwood
*215 residence, that the vehicles left shortly thereafter
and that Tyler was “observed on many occasions.”
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Otlowski also set forth that a concerned citizen
informant, who lived in the vicinity of both residences,
reported to the police **371 on a weekly and some-
times daily basis over the course of several months
that he or she had seen Tyler selling CDS at 33
Lockwood. The informant provided information re-
garding “an overabundance of vehicle traffic pulling
up to the residence and into the driveway of the resi-
dence,” including one vehicle that was observed “on a
consistent basis.” The informant provided the police
with a description of the vehicle, the driver and the
license plate number. Otlowski noted that the vehicle
was owned by Damien Stewart, a convicted felon who
had admitted “to being the largest [CDS] dealer in
Freehold.”

Surveillance conducted over several weeks con-
firmed the informant's report that there was an in-
crease in vehicular and foot traffic arriving at the two
target residences, that the majority of the vehicles
were rental cars and that most of the traffic occurred in
the afternoon and evening hours when Tyler was
home. During the investigation into the activities at
the target residences, Otlowski and other officers
observed Tyler and Brown “making transactions” in
front of the two residences, and Tyler was observed
meeting with Stewart in the driveway of his residence,
during which “an exchange was made.”

Additionally, Otlowski stated that between Feb-
ruary 18 and 24, 2004, a confidential informant made
a controlled buy of crack cocaine from Tyler in the
area of the 33 Lockwood residence, while under con-
stant surveillance by undercover police officers. Be-
tween February 20 and 25, 2004, a confidential in-
formant made a second controlled buy of CDS from
the 35 Lockwood residence, again while under sur-
veillance by undercover police officers.

Otlowski requested that a “no-knock warrant be
issued for both residences” based on the concern for
the safety of the officers executing the warrant and to
prevent destruction of evidence. Otlowski detailed the
physical layout of the target residences. He *216 also
indicated that at least five people resided in an upper
level of the “rooming facility,” and that these indi-
viduals were observed “moving in and out of the
rooms constantly” and at “all hours of the day, even-
ing and night.” “The subjects who stay in these rooms
are said to have access to the rest of the house such as
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the common areas of the living room, kitchen and
bathrooms.” The informant provided information that
“some of the subjects who stay in these rooms pur-
chase CDS from Tyler and Brown and sometimes are
observed outside on the property of number 33 acting
as lookouts.” Moreover, the large residence had many
windows, and there were few obstructions in the front
and rear yards, making it possible for a lookout to
detect officers before they reached the dwelling. Ot-
lowski stated that he had observed lookouts during
two of his surveillance details and changed his loca-
tion “due to their curiosity of [his] vehicle.”

Further, Otlowski noted that a large dog, usually
chained in a pen behind the residences, barked “vi-
ciously” whenever anyone approached the properties
during the surveillance. The dog was not, however,
always outside, and Otlowski suspected the dog might
be allowed to enter the 33 Lockwood residence.

Finally, Otlowski averred that the “most impor-
tant factor” in his request for a no-knock warrant was
Tyler's and Brown's association with Stewart, who had
been observed at the residences several times a week
and was “documented” as their CDS supplier. Stewart
was under investigation for CDS and guns, had been
involved in a shooting incident with Patrolman Joseph
Cicero of the Freehold Township Police Department,
had sold large amounts of cocaine to different CDS
dealers and had **372 access to a gun supplier in
Jackson, New Jersey.

The two-month investigation that led to issuance
of the search warrant was conducted by the Joint In-
vestigation Team (JIT), consisting of police officers
from both Freehold Borough's and Freehold Town-
ship's police departments, but not from the State Po-
lice. Because the JIT drew its members from relatively
small police forces, it sought assistance from the State
Police's *217 “T.E.A.M.S.” unit in executing the
search warrant. According to Sergeant Mark Wodell
of the Freehold Police Department, prior to execution
of the warrant, he and Otlowski had met with mem-
bers of the T.E.A.M.S. unit and the JIT, during which
Otlowski informed the officers that the 33 Lockwood
residence was a rooming house, and that the entire
house had been included in the search warrant.

On March 3, 2004, officers from Freehold
Township, Freehold Borough and the State Police
converged in the area surrounding the target resi-
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dences. The State Police's T.E.A.M.S. unit executed
the warrant by using a ramming device to forcibly
enter the front door and “deploy[ing] a flash bang into
the residence,” which made a “very loud bang” and
created a “brilliant white light.” The State Police
elected to deploy the “flash bang” as a diversionary
tactic because of the size of the residence, the number
of residents, reports of drug transactions and the
presence of a large dog. Upon entry, the T.E.A.M.S.
officers secured the residents and brought them
downstairs to a central location.

After executing the warrant, the State Police
turned the investigation over to the local police de-
partments to conduct the search. According to Ot-
lowski, he entered the residence at that time and
conducted a search of Tyler's bedroom, searching the
dresser and the bed “by hand.” He said he left the
room in substantially the same condition that he found
it. He did not search any other rooms in the house, and
did not have any contact with the smoke detector or
sprinkler system.

Meanwhile, an unidentified man informed plain-
tiffs, who were attending a prayer meeting at their
church, that the police were “raid[ing]” their home.
Upon returning home, plaintiffs found that their resi-
dence and the surrounding area had been roped off,
and they were told to wait outside. When they were
eventually permitted to enter their residence, plaintiffs
found what Armatrue described as a “holy mess.” The
parties stipulated that execution of the warrant by the
State Police defendants caused $4,312.16 in damages
to plaintiffs' residence, including the cost to replace or
*218 repair the front door and five interior doors, the
fire alarm system, a microwave oven and other per-
sonal property, including lighting fixtures, a rug, cur-
tains, a water heater, dishes and glasses. Plaintiffs
continued, however, to rent the rooms even though
some of the damage had not been fixed as of com-
mencement of the law suit.

Meanwhile, the “Return of Search Warrant,”
signed by Otlowski and returned on March 4, 2004,
provided that:

The within Warrant served on the 3rd day of
March 2004, by making a search therein directed,
with the assistance of persons hereinafter named:
Freehold Twp/Boro Joint Investigation Team
members Lt Larry Loose (FTPD), K-9 unit Billy
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Martin (MTPD), Ptlm Walter Perski, Ptlm Joe Ci-
cero, myself Ptlm Chris Otlowski, and Freehold
Boro Detective Mike George. The NJ State Police
T.E.A.M.S. unit also assisted with the entry of the
premises.

33 Lockwood Ave Freehold NJ 07728
No evidence was seized from this premises.

**373 There is no indication whether any evi-
dence was seized from 35 Lockwood Avenue, or
whether Tyler or Brown were arrested.

As a result of the search and destruction of their
property, John stated that his blood pressure was ele-
vated for approximately two weeks after the search.
Armatrue, who was a diabetic, set forth that her blood
sugar rose as a result of the incident and continues to
fluctuate, and that she remained fearful for her safety,
experienced difficulty in sleeping and felt “vulnerable
and uncomfortable in [her] own home.”

Plaintiffs filed a complaint against thirty indi-
vidual police officers involved in the search, including
Otlowski, and against the Township of Freehold (the
Township), the Borough of Freehold (the Borough),
Manalapan Township ™ and the State Police. Plain-
tiffs alleged that in the course of executing a search
warrant defendants “wantonly and maliciously in-
flicted damages on the premises.” They sought relief
against the individual officers for trespass and con-
spiracy, and from all defendants under the TCA, *219
and under 42 U.S.C.4. § 1983, for violations of their
constitutional rights. In addition, they sought relief
under the Takings Clauses of the Federal and State
constitutions.

FN3. Plaintiffs subsequently dismissed their
claims against the Township of Manalapan
and against Manalapan police officers Wil-
liam Martin and Frank Krause.

The Borough and the police officers employed by
the Borough, including Otlowski, moved for summary
judgment joined by the Township and the police of-
ficers employed by the Township.™ The motion
judge granted summary judgment in favor of the in-
dividual defendants, and granted partial summary

judgment in favor of the Township and the Borough,
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dismissing all claims except the takings claim.

FN4. Defendant Joseph Cicero had pre-
viously been dismissed from the action but
claims against him were subsequently reins-
tated.

In May 2009, plaintiffs cross-moved for recon-
sideration of the grant of partial summary judgment,
and to amend their complaint to assert a claim based
on the validity of the no-knock provision of the search
warrant. These motions were denied.

A trial was conducted against the State Police and
the twelve individual State Police officers on all
claims, and against the Township and the Borough on
the takings claim.

Following trial, the judge granted the Borough's
and the Township's motions for judgment, granted the
motion for judgment by the individual State Police
officers on the basis that they had qualified immunity
and entered judgment in favor of plaintiffs for
$4,312.16 against the State Police on the takings
claim. Plaintiffs appeal the dismissal of their TCA
action, and the State Police cross-appeal the judgment
on the takings claim.

Plaintiffs' appeal focuses on Otlowski and attacks
the “no-knock” warrant, contesting not its issuance,
but rather its execution. They assert he was not en-
titled to qualified immunity, he is personally respon-
sible for the damage associated with the “no-knock”
warrant and their proofs satisfied the requirements of
the TCA and Section 1983.

%220 Plaintiffs are not consistent in their argu-
ments. In some instances, they appear to challenge the
issuance of the “no-knock” provisions of the warrant
and elsewhere, to concede its validity and to attack its
execution. Since we conclude that the warrant was
properly issued including the **374 “no-knock” pro-
vision, these seeming contradictions are of no mo-

ment.m

EN5. We do note that we previously ad-
dressed the nature of plaintiffs' allegations
when we considered an appeal of the denial
of certain information regarding the identity
of the officers, their departments and access
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to police reports. In re Search Warrant for 33
Lockwood Avenue, Freehold, N.J., No.
A-2516-04, 2005 WL 3526083 (App.Div.
Dec. 27, 2005) (slip op. at 2-3). In our opi-
nion, we identified the issue as addressing
“the manner in which the warrant was ex-
ecuted.” [bid.

II.

We first address the claims under Section 1983.
Plaintiffs instituted this civil action under the TCA,
and sought damages for violations of their rights to be
free from unlawful searches and seizures under Sec-
tion 1983. As we previously noted, plaintiffs concede
that there was probable cause for issuance of a search
warrant but contest the no-knock provision and the
scope of the warrant, which allowed a search of the
entire dwelling. They focus on Section 1983, and we
now address that claim.

42 U.S.C.A. § 1983 provides in part:

Every person who, under color of any statute, or-
dinance, regulation, custom, or usage, of any State
or Territory or the District of Columbia, subjects, or
causes to be subjected, any citizen of the United
States or other person within the jurisdiction thereof
to the deprivation of any rights, privileges, or im-
munities secured by the Constitution and laws, shall
be liable to the party injured in an action at law, suit
in equity, or other proper proceeding for redress....

[1] To establish a claim under Section 1983,
plaintiffs must prove that “defendants acted under
color of state law and deprived [them] of a
well-established federal constitutional or statutory
right.” Wildoner v. Borough of Ramsey, 162 N.J. 375,
385, 744 A.2d 1146 (2000). “This section does not
create any new substantive rights but instead provides
a remedy for the violation of a *221 federal constitu-
tional or statutory right.” Gruenke v. Seip, 225 F.3d
290, 298 (3d Cir.2000).

[2] Government officials are entitled to qualified
immunity from liability for civil damages under Sec-
tion 1983 “ ‘insofar as their conduct does not violate
clearly established statutory or constitutional rights of
which a reasonable person would have known.” ”
Wildoner, supra, 162 N.J. at 386, 744 A4.2d 1146
(quoting Harlow v. Fitzgerald, 457 U.S. 800, 81718
102 S.Ct. 2727,2738,73 L.Ed.2d 396,410 (1982)). “A
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right is clearly established when it is sufficiently clear
that a reasonable official would understand that his act
violates that right.” Baver v. Twp. of Union, 414
N.J.Super. 238, 262, 997 A.2d 1118 (App.Div.2010)
(citing Anderson v. Creighton, 483 U.S. 635, 640, 107
S.Ct. 3034, 3039, 97 L.Ed.2d 523, 531 (1987)). In
analyzing a qualified immunity claim, courts consider
whether the law enforcement officer's conduct vi-
olated a constitutional right and whether the right was
clearly established. Saucier v. Katz, 533 U.S. 194, 201,
121 S.Ct. 2151, 2156, 150 L.Ed.2d 272, 281 (2001),
overruled in part by, Pearson v. Callahan, 555 U.S.
223, —— 129 S.Ct. 808, 818, 172 L.Ed.2d 565, 576
(2009) (noting that the sequence of Saucier
two-pronged analysis is not mandatory).

[3] Our Supreme Court has adopted the federal
“objective reasonableness” standard for determining
whether law enforcement officials are entitled to
qualified immunity in Section 1983 actions. Wildoner
supra, 162 N.J. at 386, 744 A4.2d 1146. Under that
standard, a law enforcement official is entitled to a
favorable judgment **375 as a matter of law when the
officer's conduct is found to be objectively reasonable
under the circumstances. Kirk v. City of Newark, 109
N.J. 173, 184, 536 A.2d 229 (1988). For example, in
Kirk, a case challenging an arrest warrant, the Court
held that an officer “‘can defend a [S]ection 1983 claim
by establishing either that he or she acted with prob-
able cause, or, even if probable cause did not exist,
that a reasonable police officer could have believed in
its existence.” Ibid.

*222 Resolution of immunity in a Section 1983
action, particularly when it arises out of an alleged
unlawful search or seizure, should be decided early in
the proceedings, preferably on a motion for summary
judgment or dismissal. Schneider v. Simonini, 163 N.J.
336, 356, 749 A4.2d 336 (2000), cert. denied, 531 U.S.
1146, 121 S.Cr. 1083, 148 L.Ed.2d 959 (2001); Wil-
doner, supra, 162 N.J. at 387, 744 A.2d 1146.

[4] Addressing the alleged violations at issue
here, “[t]he warrant requirement embodied in both the
Fourth Amendment to the United States Constitution,
U.S. Const. amend. IV, and in paragraph 7 of Article I
of the New Jersey Constitution, N.J. Const. art. 1, 7,
limits the power of the sovereign to enter our homes
and seize our persons or our effects.” State v. Robin-
son, 200 N.J. 1, 3,974 4.2d 1057 (2009). The United
States Supreme Court has determined that “the rea-
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sonableness of a search of a dwelling may depend in
part on whether law enforcement officers announced
their presence and authority prior to entering[,]” and
“in some circumstances an officer's unannounced
entry into a home might be unreasonable under the
Fourth Amendment.” Wilson v. Arkansas, 514 U.S.
927, 931, 934, 115 S.Ct. 1914, 1916, 1918, 131
L.Ed.2d 976, 980, 982 (1995). The announced entry
requirement is not, however, absolute. State v. Jones
179 N.J. 377, 398, 846 A4.2d 569 (2004).

[5] In some cases, issuance of a no-knock war-
rant, which as the name implies authorizes police
officers to enter a home without first knocking and
announcing their presence, is lawful under the Fourth
Amendment. State v. Johnson, 168 N.J. 608, 611, 775
A.2d 1273 (2001). The standard for issuance of such a
warrant is as follows:

First, to justify a no-knock warrant provision, a po-
lice officer must have a reasonable, particularized
suspicion that a no-knock entry is required to pre-
vent the destruction of evidence, to protect the of-
ficer's safety, or to effectuate the arrest or seizure of
evidence. Second, the police officer must articulate
the reasons for that suspicion and may base those
reasons on the totality of the circumstances with
which he or she is faced. Third, although the offic-
er's assessment of the circumstances may be based
on his or her experience and knowledge, the officer
*223 must articulate a minimal level of objective
justification to support the no-knock entry, meaning
it may not be based on a mere hunch.

[/d. at 619, 775 A.2d 1273.]

[6] There is no “blanket exception” to the
knock-and-announce rule in drug cases consistent
with the Fourth Amendment. Richards v. Wisconsin,
520 U.S. 385, 394, 117 S.Ct. 1416, 1421-22, 137
L.Ed.2d 615, 624 (1997); Johnson, supra, 168 N.J. at
617,775 A.2d 1273; State v. Goodson, 316 N.J.Super.
296, 297-98, 720 A.2d 381 (App.Div.1998). “In order
to justify a ‘no-knock’ entry, the police must have a
reasonable suspicion that knocking and announcing
their presence, under the particular circumstances,
would be dangerous or futile, or that it would inhibit
the effective investigation of the crime by, for exam-
ple, allowing the destruction of evidence.” **376
Richards, supra, 520 U.S. at 394, 117 S.Ct. at 1421,
137 L.Ed.2d at 624.
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71[8] However, “the showing required to justify
an unannounced entry ‘is not high[.]” ” Johnson, su-
pra, 168 N.J. at 624, 775 A4.2d 1273 (quoting Ri-
chards, supra, 520 U.S. at 394-95, 117 S.Ct. at 1422,
137 L.Ed.2d at 624 (1997)). There need only be “some
indication in the record that the applying officer arti-
culated his or her reasonable suspicions to justify the
no-knock provision before the issuing court can con-
sider and ultimately approve that form of entry.” Id. at
623,775 4.2d 1273. “Reasonable suspicion” is judged
on the “totality of the circumstances” and is a less
demanding standard than probable cause. Jones, su-
pra, 179 N.J. at 398, 846 A4.2d 569; State v. Stovall,
170 N.J. 346, 370, 788 A.2d 746 (2002). “The court
must determine whether the officer had a reasonable
suspicion to believe that an exception to the rule was
justified.” State v. Walker, 385 N.J.Super. 388, 400,
897 A.2d 411 (App.Div.), certif. denied, 187 N.J. 83
899 4.2d 305 (2006). The Court stated in Jones, supra,
179 N.J. at 406, 846 A.2d 569, that:

The evaluation of the reasonableness of a no-knock
warrant application cannot be made in a theoretical
vacuum. The determination is highly fact sensitive
and requires a balancing of risks. Among those
factors the court must take into account are the
practical risks to the officers' lives and safety, which
are of especial concern when a warrant is to be ex-
ecuted in a home.

*224 Here, the validity of the no-knock provision
in the warrant turned on both the officers' safety and
the destruction of the evidence. To satisfy the rea-
sonable suspicion standard when the officers' safety is
at issue, courts have recognized several factors, in-
cluding, but not limited to, a suspect's violent criminal
history including arrests, an informant's tip regarding
the presence of weapons at the search location that
suggest an increased threat to officers' safety, the size
or layout of the search location where one or more of
the occupants has a violent criminal past, and whether
others involved in the ongoing criminal activity are
expected to be present. Jones, supra, 179 N.J. at
399-408. 846 4.2d 569. See also Robinson, supra, 200
N.J. at 17, 974 4.2d 1057 (applying factors involving
amount of time from announcement to execution of
search).

[9] Additionally, “[t]o satisfy the destructibili-
ty-of-evidence exception to the knock-and-announce
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rule, the police must articulate some reason specific to
the crime, to the person under investigation, or to
some other permissible factor, that leads them rea-
sonably to believe that destruction of evidence is more
than a hypothetical possibility.” Johnson, supra, 168
N.J. at 620, 775 4.2d 1273. For example,

the presence of a surveillance camera and other
monitoring equipment to view potential narcotics
customers and law enforcement personnel as they
approach a drug distribution location can form the
basis for an officer's particularized suspicion that a
“no-knock” search warrant is necessary to prevent
the destruction of evidence and insure officer safety.

[ State v. Carlino, 373 N.J.Super. 377, 392, 861
A.2d 849 (App.Div.2004), certif- denied, 182 N.J.
430, 866 A4.2d 986 (2005).]

10][11] “ “When the adequacy of the facts of-
fered to show probable cause is challenged after a
search made pursuant to a warrant, and their adequacy
appears to be marginal, the doubt should ordinarily be
resolved by sustaining the search.” ” Jones, supra, 179
N.J. at 388-89, 846 A4.2d 569 (quoting State v. Kasa-
bucki, 52 N.J. 110, 116, 244 4.2d 101 (1968) (citing
*%377United States v. Ventresca, 380 U.S. 102, 109
85 S.Cr. 741, 746, 13 L.Ed.2d 684, 689 (1965))). A
“defendant must make a substantial preliminary
showing*225 that the affiant, either deliberately or
with reckless disregard of the truth, failed to apprise
the issuing judge of material information which, had it
been included in the affidavit, would have militated
against issuance of the search warrant.” State v.
Sheehan, 217 N.J.Super. 20, 25, 524 A4.2d 1265
(App.Div.1987). Further, “[a] warrant which autho-
rizes the search of an entire building when cause is
shown for searching only one apartment is overly
broad and invalid.” /d. at 28, 524 4.2d 1265. We apply
this reasoning here.

[12] Despite the fact that Tyler did not have a
violent criminal history, Brown, the target of the 35
Lockwood Avenue residence, had a significant crim-
inal history, and had several arrests for assault, re-
sisting arrest and obstruction. Brown's criminal his-
tory suggested that he had a potential for violence
during execution of the search warrant. Jones, supra,
179 N.J. at 405, 846 A.2d 569. Additionally, James
and Brown, who were related, were seen by Otlowski
“making transactions” and “continuously walking
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back and forth between 33 and 35 Lockwood
[A]venue.” Stewart, who was involved in the alleged
ongoing criminal activity as a major supplier of CDS,
and was often observed by Otlowski and the confi-
dential informant at the premises, had been involved
in a shooting incident with a police officer. Because
the ongoing criminal activity included both residences
and the areas surrounding the residences, the fact that
Brown and Stewart were not actually observed in the
33 Lockwood residence did not diminish the danger to
the officers that these men posed—men who had the
potential for violence and were actively involved in
the criminal activity.

Other evidence in Otlowski's affidavit also de-
monstrates that under the totality of the circumstances,
a no-knock provision was appropriate. The physical
layout of the residence presented risks to the officers
in that it made an unobserved approach unlikely, par-
ticularly if lookouts were utilized. Further, Tyler's
room was located in the upper level, and the officers
had to walk through the house, where tenants had
access and were “often moving in and *226 out.”
These factors combined with Brown's and Stewart's
violent criminal records, and the ongoing drug activi-
ties, provided a sufficient basis to authorize a
no-knock search.

[13] We deem it of no moment that Otlowski's
affidavit failed to mention that the Borough's Code
Enforcement Official had told him that three elderly
people resided on the second floor in three separate
rooms. Plaintiffs contend that based on these “omis-
sions” the search warrant was improperly entered for
the entire household, and not just Tyler's “limited
area.”

Otlowski also set forth in his affidavit that the
concerned citizen informant provided information that
the five residents of the upper floors were “often
moving in and out of the rooms,” and that they had
access to the rest of the house, such as the living room,
kitchen and bathroom. The informant also reported
that “some of the subjects who stay in these rooms
purchase CDS from Tyler and Brown.” The fact that
all of the tenants, including Tyler, had access to the
common areas clearly supported a warrant encom-
passing more than just Tyler's room. Additionally,
although Otlowski failed to apprise the issuing judge
that three of the rooming house residents were elderly,
it is unknown which of the residents had purchased
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CDS from Tyler and Brown. It was not unreasonable
for the police to expect to find evidence of **378
criminality in the common areas, and in the rooming
house bedrooms, other than that occupied by Tyler.
We find neither bad faith nor a fatal omission to call
into question the scope of the warrant.

1.
A.
Plaintiffs assert that the judge erred by finding
that Otlowski was entitled to qualified immunity un-
der the TCA.

[14] N.J.S.A. 59:3—1(a) provides that “a public
employee is liable for injury caused by this act or
omission to the same extent as a private person.” This
liability is “subject to any immunity *227 ... provided
by law [.]” N.J.S.4. 59:3—1(b). Police officers will not
be held liable for their actions if they act “in good faith
in the execution or enforcement of any law.” N.J.S.A4.
59:3-3. “The same standard of objective reasonable-
ness that applies in Section 1983 actions also governs
questions of good faith arising under the [TCA].”
Wildoner, supra, 162 N.J. at 387, 744 A.2d 1146.

[15] We conclude that Otlowski is entitled to
qualified immunity with regard to plaintiffs' Section
1983 claims regarding the issuance of the warrant, and
that immunity shields Otlowski from liability for
applying for a no-knock warrant that encompassed the
entire multi-unit dwelling. The totality of circums-
tances presented here including the nature of the of-
fenses, the individuals involved and prior violent
behavior on the part of Brown and Stewart, two prin-
cipal actors in this scenario, all support Otlowski's
actions in securing the “no-knock” warrant.

B.

[16] We now turn to the issue of Otlowski's
conduct in the execution of the warrant, and reach the
same result. In granting Otlowski's motion for sum-
mary judgment on this issue, the judge found that:

The only evidence in the record indicates that [Ot-
lowski's] activities in the premises with the excep-
tion of some activity outside the building related to
the shed were confined to a hand search in Mr. Ty-
ler's bedroom. There's no evidence that he did any
damage, whatsoever, to the premises in question, or
that he, in any way, acted in an objectively unrea-
sonable manner.
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17][18] The manner in which a no-knock warrant
is executed is reviewed under the “general touchstone
of reasonableness which governs Fourth Amendment
analysis[.]” United States v. Ramirez, 523 U.S. 65, 71,
118 S.Ct. 992, 996, 140 L.Ed.2d 191, 198 (1998). The
Supreme Court has recognized that “officers execut-
ing search warrants on occasion must damage prop-
erty in order to perform their duty.” Dalia v. United
States, 441 U.S. 238, 258, 99 S.Ct. 1682, 1694, 60
L.Ed2d 177, 193 (1979). However, “[e]xcessive or
unnecessary destruction of property in the course of a
search may violate the Fourth Amendment, even
though the entry *228 itself is lawful and the fruits of
the search are not subject to suppression.” United
States v. Ramirez, supra, 523 U.S. at 71, 118 S.Ct. at
996, 140 L.Ed.2d at 198.

[19] “[P]Jolice officers may incur liability under
Section 1983 if they execute a search warrant in an
unreasonable manner.” Gurski v. N.J. State Police
Dep't, 242 N.J.Super. 148, 160, 576 A.2d 292
(App.Div.1990). A “police officer's conduct ‘in ex-
ecuting a search warrant is always subject to judicial
review as to its reasonableness.” ” Id. at 161, 576 4.2d
292 (quoting Williams v. Alford, 647 F.Supp. 1386,
1389 (M.D.Ala.1986), aff'd, 829 F.2d 1130 (11th
Cir.1987)). “[I]t is generally left to the discretion of
the executing officers to **379 determine the details
of how best to proceed with the performance of a
search authorized by warrant ... subject of course to
the general Fourth Amendment protection ‘against
unreasonable searches and seizures.” ” Dalia, supra
441 U.S. at 257,99 S.Ct. at 1693, 60 L.Ed.2d at 192.

Here, as the trial judge found, although Otlowski
was present in the vicinity of 33 Lockwood, and ul-
timately searched Tyler's room, he did not participate
in the execution of the warrant. Instead, Otlowski, as a
member of the JIT, sought the assistance of the State
Police in executing the warrant. And although Ot-
lowski obtained the no-knock warrant, there was no
evidence that he ordered, condoned or ratified the
alleged “wanton and maliciously inflicted damage”
plaintiffs asserted was caused by the State Police in
executing the search warrant. See Gurski, supra, 242
N.J.Super. at 162, 576 4.2d 292 (noting that the judge
properly granted summary judgment where police
superintendent did not participate in execution of
warrant and did not order or condone State Police
officers' action in executing it).
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Nor, contrary to plaintiffs' argument, did Ot-
lowski's conduct, in obtaining a no-knock warrant, set
in motion “a series of acts” by the State Police that
Otlowski knew or should have known would cause the
State Police to inflict constitutional injury in the ex-
ecution of the warrant.

%229 In Siligato v. State, 268 N.J.Super. 21, 24
632 A.2d 837 (App.Div.1993), the police obtained a
warrant to excavate under the foundations of two
buildings owned by the plaintiff based on an affidavit
that contained material misstatements. The police
were searching for the bodies of two victims that the
plaintiff was accused of having murdered, but found
nothing incriminating. The plaintiff sued for damage
to his property under 42 U.S.C.4. § 1983. In affirming
the denial of summary judgment in favor of the of-
ficer, we stated:

It is now a settled proposition of Fourth Amendment
jurisprudence that material misstatements in a
search warrant affidavit, made knowingly or with
reckless disregard of the truth, will invalidate the
warrant and require suppression of the evidence
seized thereunder. Franks v. Delaware, 438 U.S.
154,98 S.Ct. 2674, 57 L.Ed.2d 667 (1978). Nor can
there be any question that a police officer who has
procured the issuance of a search warrant by such an
affidavit may be liable under Section 1983 to a
person damaged thereby. As the United States Su-
preme Court has made clear in Malley v. Briggs, 475
U.S. 335.344-45. 106 S.Ct. 1092, 1098, 89 L.Ed.2d
271, 281 (1986), an officer who procures a warrant
without probable cause is nevertheless entitled to
immunity from suit unless “the warrant application
is so lacking in indicia of probable cause as to
render official belief in its existence unreasonable.”
See also generally Kirk v. City of Newark, 109 N.J.
173 [536 A.2d 229] (1988). Obviously, a warrant
obtained by knowing and purposeful material mi-
srepresentations cannot meet an objectively rea-
sonable test.

[ 1d. at 29, 632 4.2d 837.]

Otlowski obtained a valid no-knock warrant
based on an extensive affidavit setting forth particu-
larized reasons for the warrant provision, and cannot
be found liable for the alleged “wanton and malicious”
damage allegedly caused by the State Police during
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execution of the warrant—damage plaintiffs alleged
was in excess of what would be reasonably expected
during such an execution.

Furthermore, even if Otlowski could be held lia-
ble for the acts of the State Police, there is no evidence
that the State Police executed the warrant in an un-
reasonable **380 manner. Here, the damage inflicted,
particularly the damage to the exterior and interior
doors, which was estimated to cost $3,200 out of the
total of $4,312.16, was entirely consistent with a
reasonable execution of a no-knock warrant. See
United States v. Banks, 540 U.S. 31,37,124 S.Ct. 521
525,157 L.Ed.2d 343, 352 (2003) (“*Since most people
*230 keep their doors locked, entering without
knocking will normally do some damage”).

We distinguish this case from Gurski, supra, 242
N.J.Super. at 161, 576 A.2d 292, where we concluded
that the State Police had acted unreasonably in ex-
ecuting the warrant. In Gurski, the police destroyed
the plaintiff's personal property, used the telephone
without permission, “frolicked” on the lawn, “dry”
fired weapons, used abusive language, directed sar-
castic comments at the plaintiff's wife and frightened
his wife and children. See also McKinney v. East
Orange Mun. Corp., 284 N.J.Super. 639, 648, 666
A.2d 191 (App.Div.1995) (concluding that officer's
decision to execute no-knock warrant by breaking
down door of plaintiff's apartment, who was not target
of search, was not objectively reasonable given war-
rant's evident incorrect description of premises to be
searched), certif. denied, 143 N.J. 519, 673 A4.2d 277

(1996).

C.

[20] Finally, plaintiffs argue that Otlowski was
not entitled to qualified immunity under Section 1983
because “objective reasonableness would have prec-
luded use of the flash bang devices under the cir-
cumstances of this case.” Once again, Otlowski did
not participate in the execution of the warrant and did
not authorize the use of the flash bang device N

EN6. We note that the judge, without objec-
tion, only addressed this issue as it related to
the State Police officers' assertion of im-
munity. Nevertheless, to be complete, we
address the merits.

As to the State Police, we defer to the factual
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findings of the trial judge, who found that the State
Police had followed the general guidelines that existed
at the time of the search,”™™ which *231 apparently
allowed use of the device where there were reports of
weapons on the premises, the presence of a potentially
vicious dog or a building that had many entrances and
exits and was thus hard to secure. Under these cir-
cumstances, the deployment of the device was rea-
sonable.

EN7. The trial judge cited State v. Fanelle
385 N.J.Super. 518, 897 A.2d 1104
(App.Div.2006) and State v. Fanelle, 404
N.J.Super. 180, 960 A.2d 825 (Law
Div.2008) (on remand). Fanelle, supra, 385
N.J.Super. 518, 897 4.2d 1104 set forth fac-
tors to be considered when evaluating the
reasonableness of the use of a flash bang
device in the context of a suppression mo-
tion. The trial judge in this case noted that
both Fanelle cases were decided after the
execution of the 2004 warrant at issue and “it
would be highly prejudicial” to charge the
State Police with the standards enunciated in
Fanelle. We also note that the Fanelle cases
did not involve the reasonableness of a flash
bang device in a civil suit for damages, an
issue we specifically found was “not before
us.” But see Molina v. Cooper, 325 F.3d 963,
973 (7th Cir.2003) (federal civil suit finding
the use of a flash bang device reasonable due
to, among other factors, the plaintiff's crim-
inal record and access to weapons, his fami-
ly's distance from the device and absence of
injury caused by the device's use).

V.

We now address the issue of the claimed taking.
The State Police argue by way of cross-appeal that the
judge erred in entering judgment against them for
damages incurred by plaintiffs during the execution of
a properly issued no-knock warrant. Their argument is
two-fold. First, they contend that because the indi-
vidual officers**381 were immune from liability, they
cannot be liable for claims based on the acts of their
officers.

[21] In granting the individual State Police of-
ficers' motion for judgment at the close of plaintiffs'
case pursuant to Rule 4:40—1, the court found that “the
state police officers who executed the warrant had
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qualified immunity ... [and] were not unreasonable in
their search.” Plaintiffs did not appeal from that deci-
sion.

When, as here, the individual officers are immune
from liability for property damage associated with the
execution of the warrant, the public entity, in this case
the State Police, would also be immune from liability
for any tort claims asserted under the TCA for the
conduct of its officers. See Ernst v. Ft. Lee, 739
F.Supp. 220, 227 (D.N.J.1990) (noting that because
police officers were *232 immune from liability for
the plaintiffs' emotional distress claim, the Borough of
Fort Lee was also immune); Evans v. Elizabeth Police
Dep't, 190 N.J.Super. 633, 636, 464 4.2d 1212 (Law
Div.1983) (because police officer was not liable, po-
lice department and the city were also immune).

However, our analysis does not end there because
some claims against public entities that seek com-
pensation for violations of constitutionally-protected
rights and interests exist independent of the TCA.
Garlanger v. Verbeke, 223 F.Supp.2d 596, 604
(D.N.J.2002). In Greenway Development Co. v. Bo-
rough of Paramus, 163 N.J. 546, 557, 750 A.2d 764
(2000), the Court held that the notice provisions of the
TCA did not apply to an inverse condemnation claim
brought by a landowner against the borough, mayor
and zoning officials seeking compensation for actions
which allegedly amounted to a unconstitutional “tak-
ing” under the Takings Clause of the Fifth Amend-
ment and under the New Jersey Constitution. The
individual state troopers' immunity under the TCA
would not insulate the State Police from plaintiffs'
claims for an unlawful taking under the federal and
state constitutions. Id. at 557-58, 750 A4.2d 764
Wallace v. City of Atlantic City, 257 N.J.Super. 404,
407, 608 4.2d 480 (Law Div.1992).

In addition to its asserted taking defenses, the
State Police claim that the damage to property of in-
nocent bystanders resulting from lawful conduct does
not amount to a taking under either the federal or state
constitutions.

Here, the court found that plaintiffs were innocent
third parties, accepted the amount of stipulated dam-
ages and relying on Wallace, supra, held that under
the takings clause of the state and federal constitutions
plaintiffs were “entitled to be compensated for all the
damage that they sustained within their home.” ™%
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FNS8. The judge entered judgment for plain-
tiffs at the end of plaintiffs' case without an
opportunity for the State Police to submit any
additional proofs. This issue was quickly
resolved as the State Police conceded that it
had no additional testimony or other evi-
dence to present.

%233 “Under the Fifth and Fourteenth Amend-
ments to the United States Constitution and Article |
paragraph 20 of the New Jersey Constitution, property
owners must be paid just compensation for govern-
mental takings.” Mansoldo v. State, 187 N.J. 50, 58,
898 4.2d 1018 (2006). The Takings Clause of the Fifth
Amendment provides that “nor shall private property
be taken for public use, without just compensation.”
U.S. Const. amend. V. Similarly, Article I, paragraph
20 of the New Jersey Constitution provides that
“[p]rivate property shall not be taken for public use
without just compensation.” N.J. Const. art. 1, 9 20.
“The New Jersey Constitution**382 provides protec-
tions against governmental takings of private property
without just compensation, coextensive with the
Takings Clause of the Fifth Amendment of the United
States Constitution.” Klumpp v. Borough of Avalon,
202 N.J. 390, 405, 997 A.2d 967 (2010). Under those
federal and state provisions the government is prohi-
bited “ ‘from forcing some people alone to bear public
burdens which, in all fairness and justice, should be
borne by the public as a whole.” ” Greenway, supra,
163 N.J. at 553, 750 4.2d 764 (quoting In re Plan for
Orderly Withdrawal, 129 N.J. 389, 414, 609 A4.2d
1248 (1992) (quoting Armstrong v. United States, 364
U.S.40,49,80S.Ct. 1563,1569.4 L.Ed.2d 1554, 1561
(1960)), cert. denied, 506 U.S. 1086, 113 S.Ct. 1066,
122 L.Ed.2d 370 (1993)).

A constitutional taking may occur by a physical
taking, as alleged here, in which the government au-
thorizes a physical occupation of the property, or a
regulatory taking. Klumpp, supra, 202 N.J. at 405, 997
A.2d 967. “Physical occupation or appropriation of
property is usually an obvious demonstration of a
taking and ‘qualitatively more severe than a’ less
apparent regulatory taking.” /bid. (quoting Loretto v.
Teleprompter Manhattan CATV Corp., 458 U.S. 419
436, 102 S.Ct. 3164, 3176, 73 L.Ed.2d 868, 883
(1982)). “To accomplish a physical taking ‘the gov-
ernment may either enter the land without authoriza-
tion or exercise its power of eminent domain through a
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condemnation proceeding.” ” Id. at 405-06, 997 4.2d
967 (citing *234United States v. Clarke, 445 U.S. 253,
255-56, 100 S.Ct. 1127, 1129-30, 63 L.Ed.2d 373,

376-77 (1980)).

Justice Marshall, in Loretto, explained:

the Court has often upheld substantial regulation of
an owner's use of his own property where deemed
necessary to promote the public interest. At the
same time, we have long considered a physical in-
trusion by government to be a property restriction of
an unusually serious character for purposes of the
Takings Clause. Our cases further establish that
when the physical intrusion reaches the extreme
form of a permanent physical occupation, a taking
has occurred. In such a case, “the character of the
government action” not only is an important factor
in resolving whether the action works a taking but
also is determinative.

[ Loretto, supra, 458 U.S. at 426, 102 S.Ct. at 3171,
73 L.Ed.2d at 876.]

In a physical invasion case, the size of the inva-
sion does not affect the owner's right to compensation.
Rohaly v. Dep't of Env't Prot. & Energy, 323
N.J.Super. 111, 115, 732 A.2d 524 (App.Div.1999).
“A permanent physical invasion, however minimal the
economic cost it entails, eviscerates the owner's right
to exclude others from entering and using her prop-
erty—perhaps the most fundamental of all property
interests.” Lingle v. Chevron U.S.A. Inc., 544 U.S.
528,539, 125 S.Ct. 2074, 2082 161 L.Ed.2d 876, 888

(2005).

However, there is a distinction between “a per-
manent physical occupation, a physical invasion short
of an occupation, and a regulation that merely restricts
the use of property.” Loretto, supra, 458 U.S. at 430,
102 S.Ct. at 3173, 73 L.Ed.2d at 879. “Not every
physical invasion is a taking.” /d. at 435 n. 12, 102
S.Ct. at 3176 n. 12, 73 L.Ed.2d at 882 n. 12. Tempo-
rary physical limitations are not per se takings, and are
subjected to “a more complex balancing process to
determine whether they are a taking ... [because] they
do not absolutely dispossess the owner of his rights to
use, and exclude others from, his property.” Ibid. See
PruneYard Shopping Ctr. v. Robins, 447 U.S. 74,
82-84, 100 S.Cr. 2035, 2041-43, 64 L.Ed.2d 741
752-54 (1980) **383 (concluding that a California
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provision permitting individuals to exercise free
speech on privately owned shopping center property
was a temporary physical occupation that did not
violate the owner's rights under the *235 Takings
Clause absent an indication that excluding others was
essential to “economic value”).

Here, the trial court relied on Wallace, supra. In
Wallace, during the execution of a no-knock search
warrant for CDS, the police damaged three doors in
the suspect's apartment resulting in approximately
$900 in damage. Id. at 406, 608 4.2d 480. The judge
rejected the landlord's claim under the TCA, finding
that there was no evidence of misconduct or negli-
gence by the police, and entry was made as a result of
a lawfully executed no-knock search warrant. /d. at
406-07, 608 4.2d 480. However, the judge awarded
the plaintiff damages on the basis that the destruction
constituted a Fifth Amendment taking, “an issue of
first impression” in New Jersey. Id. at 407, 608 4.2d
480.

In making that determination, the judge applied
the “intended beneficiary” test established in National
Board of YMCA v. United States, 395 U.S. 85, 89 S.Ct.
1511, 23 L.Ed.2d 117 (1969). In that case, the plain-
tiffs sought compensation under the Fifth Amendment
for damages committed by rioters to their building,
which had been occupied by United States troops
during the riots in the Panama Canal Zone in 1964.
The majority in National Board of YMCA held that the
owners were not entitled to just compensation under
the Takings Clause because the troops were acting
primarily in defense of the building, and not as part of
the general defense of the Canal Zone. Id. at 92. 89
S.Ct. at 1515, 23 L.Ed.2d at 124.

The “intended beneficiary” test, as accepted by
both the majority and the dissent in National Board of
YMCA, provides that if the particularized intended
beneficiary was the public, rather than a private indi-
vidual, compensation under the Fifth Amendment
would be warranted. Wallace, supra, 257 N.J.Super. at
409, 608 A4.2d 480. If the intended beneficiary was a
private individual, the plaintiff would not be entitled
to compensation even if the public was an incidental
beneficiary. /bid.

In applying that test, the judge in Wallace found
that
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*236 plaintiff is entitled to compensation. The
search was conducted for a public purpose; i.c., a
search for and seizure of property and concomitant
arrests as part of an ongoing criminal investigation.
As part of the investigation the police damaged
plaintiff's property. As an innocent third party he
should not bear the sole financial burden of such an
undertaking. Since the damage was incurred for the
public good, rather than for the benefit of the private
individual, the public should bear the cost. The in-
tended beneficiary of the police action was not
plaintiff, but society as a whole.

[ 1d. at 409-10, 608 4.2d 480.]

The judge explained that:

Placing the burden on the public purse rather than
on the purse of an innocent third party should not
impair the police from effectively doing their job. It
is a question of allocation of financial resources
which local governments face every day. Just as a
local government must decide how many police to
hire, whether to purchase new equipment, and sim-
ilar issues, the decision of how much to allocate for
the destruction of property during the execution of
search warrants is a question to be determined at
budget time, not by the police officer on the street.
Constitutional protections should not be dependent
upon a line item in a municipal budget.

**384 Moreover, every time property is de-
stroyed by a governmental official such action will
not automatically require payment of just compen-
sation.[ ] The holding herein is limited to a physical
taking of property belonging to an innocent third
party for a public purpose.

[Id at411-12, 608 A4.2d 480 (footnote omitted).]

And the judge further explained that:

For example, compensation is not payable if police
forcibly enter a property to stop a burglary in
progress; the intended beneficiary would be the
property owner, not the public at large. Similarly,
when fire fighters damage a building fighting a fire
therein, the intended beneficiary is the property
owner and no compensation would be payable. The
fact that the public would be an incidental, rather
than the intended, beneficiary is not sufficient to
warrant compensation.

Page 17

[Id. at412 n. 3, 608 4.2d 480.]

No published New Jersey decisions have applied
the holding in Wallace, and the United State Supreme
Court has not addressed this specific issue. Wallace
has, however, been criticized or distinguished by other
state courts, and has been discussed in several law
review articles. See, e.g., Kelley v. Story County She-
riff. 611 N.Ww.2d 475, 488 (Iowa 2000); Sullivant v.
City of Oklahoma City, 940 P.2d 220, 226 (Ok-
1a.1997); Brutsche v. City of Kent, 164 Wash.2d 664
193 P.3d 110, 121 (2008). See also, e.g., Charles E.
Cohen, *237Takings Analysis of Police Destruction of
Innocent Owners' Property in the Course of Law En-
forcement: The View from Five State Supreme Courts,

34 McGeorge L.Rev. 1 (2002); C. Wayne Owen, Jr.,
Everyone Benefits, Everyone Pays: Does the Fifth
Amendment Mandate Compensation When Property is
Damaged During the Course of Police Activities?, 9
Wm. & Mary Bill of Rts. J. 277 (2000); Lior J. Stra-
hilevitz, When the Taking Itself Is Just Compensation,
107 Yale L.J. 1975 (1998).

The application of the “intended beneficiary” test
enunciated in Wallace in determining whether to grant
compensation when property is damaged due to police
activities raises significant issues. Notably, the Court
in National Board of YMCA set forth in dictum that the
“intended beneficiary” test shielded government bo-
dies from liability to property owners under the Tak-
ings Clause when “policemen break down the doors of
buildings to foil burglars thought to be inside.” Id. at
92, 89 S.Ct. at 1515, 23 L.Ed.2d at 124. As the Su-
preme Court in National Board of YMCA and the court
in Wallace found, the intended beneficiary in such a
burglary situation was the property owner, not the
public at large, and the public was only an incidental
beneficiary. Wallace, supra, 257 N.J.Super. at 412,
608 A.2d 480. The difficulty with this distinction is
that any protection of private property also serves a
broader public purpose, and application of such a
doctrine inevitably will lead to inconsistent decisions.
For example, in Wallace, the court found that the
execution of the warrant on the apartment primarily
benefited the public, but in some instances, a drug raid
on an apartment might more directly benefit the lan-
dlord by eliminating a criminal activity occurring in
the premises or, in multi-family dwellings, other te-
nants who are exposed to the inherent dangers of
narcotic trafficking conducted by their neighbors. Our
concern is that such fact-finding and analysis lacks a
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meaningful formulation in addressing the rights of the
parties.

The issue before us has generated a split of au-
thority amongst other jurisdictions, with the majority
adopting a takings theory under specific constitutional
provisions as a basis for recovery. In **385Szeele v.
City of Houston, 603 S.W.2d 786, 788 (Tex.1980), the
*238 owner and residents of a house sued the city
under the takings clause of the Texas constitution ™
for damages they suffered when the police intention-
ally set fire to their house in an effort to recapture
escaped convicts who had, unbeknownst to the plain-
tiffs, taken refuge in their house. To establish a takings
claim under the Texas constitution, a plaintiff must
prove the State intentionally performed certain acts
that resulted in a “taking” of property for public use.
Id. at 789-91. The Court refused to differentiate be-
tween an exercise of police power, which did not
require compensation, and eminent domain, which
did. /d. at 789. The Court found:

FN9. “No person's property shall be taken,
damaged, or destroyed for or applied to pub-
lic use without adequate compensation....”
Tex. Const. art. 1, § 17.

plaintiffs' pleadings and their claim in contesting the
motion for summary judgment established a lawful
cause of action under Section 17, Article 1. of the
Texas Constitution. That claim was made under the
authority of the Constitution and was not grounded
upon proof of either a tort or a nuisance. It was a
claim for the destruction of property, and govern-
mental immunity does not shield the City of Hou-
ston. The Constitution itself is the authorization for
compensation for the destruction of property and is
a waiver of governmental immunity for the taking,
damaging or destruction of property for public use.

Id. at 791.

In Wegner v. Milwaukee Mutual Ins. Co., 479
N.W.2d 38, 38-39 (Minn.1991), the police severely
damaged a home while attempting to apprehend an
armed suspect, who had entered and hidden in the
home. The homeowner sought compensation on
trespass and under the Takings Clause of the Minne-
sota Constitution.™ bid. Applying the test set forth
in Steele, the court in Wegner found that the plaintiff
was entitled to compensation for damage caused when
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the police intentionally fired tear gas and concussion
grenades into the house for the public purpose of
apprehending a dangerous suspect. Id. at 41. The court
held that “where an innocent third party's property is
damaged by the police in the *239 course of appre-
hending a suspect, that property is damaged within the
meaning of the constitution.” /d. at 41-42. The court
explained that its taking clause analysis was not re-
stricted to eminent domain, and

FN10. “Private property shall not be taken,
destroyed or damaged for public use without
just compensation therefor, first paid or se-
cured.” Minn. Const., Art. 1, § 13.

in situations where an innocent third party's prop-
erty is taken, damaged or destroyed by the police in
the course of apprehending a suspect, [it] is for the
municipality to compensate the innocent party for
the resulting damages. The policy considerations in
this case center around the basic notions of fairness
and justice. At its most basic level, the issue is
whether it is fair to allocate the entire risk of loss to
an innocent homeowner for the good of the public.
We do not believe the imposition of such a burden
on the innocent citizens of this state would square
with the underlying principles of our system of jus-
tice. Therefore, the City must reimburse Wegner for
the losses sustained.

As a final note, we hold that the individual police
officers, who were acting in the public interest,
cannot be held personally liable. Instead, the citi-
zens of the City should all bear the cost of the ben-
efit conferred.

Id. at 42.

And, in **386McGovern v. City of Minneapolis,
480 N.w.2d 121, 123-24 (Minn.Ct.App.1992) , the
police caused extensive damage in executing a
no-knock search warrant. The police used a front-end
loader to gain entry through an exterior wall and a
window. /bid. The court remanded to the trial court for
a determination of whether the plaintiff landlords were
“innocent third parties.” Id. at 127. The court held that
“[i]f the landlords are innocent third parties, they are
entitled to compensation as a matter of law pursuant to
Wegner.” Ibid.

The majority approach in addressing compensa-
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tion under the takings clause is to apply a modified
version of the multifactor balancing test applicable to
regulatory takings. In New Jersey, three factors have
been identified in having “particular significance” in a
determination of whether an action constitutes a reg-
ulatory taking: (1) the economic impact of the regula-
tion on the claimant; (2) the extent to which the reg-
ulation has interfered with distinct investment-backed
expectations; and (3) the character of the govern-
mental action. Bernardsville Quarry v. Borough of
Bernardsville, 129 N.J. 221, 232, 608 A4.2d 1377
(1992). See Connolly v. Pension Benefit Guar. Corp.,
475 U.S. 211, 224-25, 106 S. Ct. 1018, 1026, 89
L.Ed.2d 166, 179 (1986).

%240 The court in Jones v. Philadelphia Police
Department, 57 Fed.Appx. 939, 942 (3d Cir.2003),
applied those factors in determining whether the
plaintiff, the owner of a building that included a store
and several apartments, could recover under a Fifth
Amendment claim for damages to its premises that
were caused when the police executed a valid search
warrant over a two-hour period. The court found, in
applying factor one, that the economic impact of the
government action was minimal because the police
caused only $500 of damage. /bid. In applying factor
two, the court found there was no evidence that the
plaintiff invested in the property with the expectation
that it would remain free of legal searches founded on
probable cause. /bid. In applying the third factor, the
character of the governmental action, the court found
that although a taking may more readily be found
when there is a physical invasion by the government,
in that case the government's two-hour occupation of
the property was more like a trespass than an invasion.
Ibid. Because of the short duration of the “invasion,” it
did not “interfere with many, even most, of the tradi-
tional rights of property owners.” [bid. Further, the
court found that “a temporary seizure of property in
order to search that property is a permissible exercise
of the government's police—as opposed to its eminent
domain—power[.]” Ibid.

In Kelley v. Story County Sheriff, supra, 611
N.W.2d at 477, the police officers damaged two doors
while executing an arrest at a rented home. The lan-
dlord sued, alleging that the damage amounted to a
taking of private property under the lowa Constitu-
tion. "™ 4. at 478. The court noted that the physical
damage caused to the plaintiff's property by the of-

ficers when they entered the property to execute the
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arrest warrant did “not fit neatly within the other cat-
egories of takings cases such as the physical invasion
or occupation of private property, or the regulation of
the use of property by statute or ordinance.” Id. at 479.

FN11. “Private property shall not be taken
for public use without just compensation first
being made, or secured to be made to the
owner thereof, as soon as the damages shall
be assessed by a jury....” Jowa Const., Art. 1§
18.

*241 The court in Kelley found that the “exercise
of police power may, in some situations, amount to a
taking of private property if it deprives a property
owner of **387 the substantial use and enjoyment of
one's property.” Id. at 480. “The point at which police
power becomes so oppressive that it results in a taking
is determined on a case-by-case basis.” /bid. Factors to
be considered included: the economic impact of the
regulation on the claimant's property; the regulation's
interference with investment-backed expectations;
and the character of the governmental action. /bid. The
court ultimately concluded that the destruction at issue
was a reasonable exercise of police power and did not
amount to a taking. /d. at 482.

Other courts have found that damages incurred as
a result of execution of a valid search warrant are not
actionable under the Takings Clause, primarily based
on the separate doctrines of eminent domain and po-
lice power. In Customer Company v. City of Sacra-
mento, 10 Cal.4th 368, 41 Cal.Rptr.2d 658, 660-63,
895 P.2d 900 (1995), the police fired tear gas into a
convenience store to apprehend a suspect who was
reported to be armed and extremely dangerous, caus-
ing in excess of $275,000 in damages. The owner filed
an inverse condemnation claim under California's
Takings Clause.™* Id. at 663, 895 P.2d 900. The
court rejected that theory, finding that section 19
“never has been applied to require a public entity to
compensate a property owner for property damage
resulting from the efforts of law enforcement officers
to enforce the criminal laws.” /d. at 664, 895 P.2d 900.

FN12. “Private property may be taken or
damaged for a public use and only when just
compensation, ascertained by a jury unless
waived, has first been paid to, or into court
for, the owner.” Cal. Const., Art. 1, § 19.
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The court also found that the state's constitutional
provision “never was intended, and never has been
interpreted, to impose a constitutional obligation upon
the government to pay ‘just compensation’ whenever
a governmental employee commits an act that causes
loss of private property.” I[bid. “[S]luch property
damage, *242 like any personal injury caused by the
same type of public employee activity,
has—throughout the entire history of section
19—been recoverable, if at all, under general tort
principles, principles that always have been unders-
tood to be subject to the control and regulation of the
Legislature.” Ibid.

In Sullivant v. City of Oklahoma City, supra, 940
P.2d at 222, during the execution of a valid search
warrant police officers damaged the outer door and
two interior doors of an apartment unit. The landlord
sued the city for $718 in damages, arguing that his
property was damaged by the police for “public use,”
and thus he was entitled to compensation under the
Oklahoma Constitution's Takings Clause.™" Id. at
222-24. The court relied on the decision in Customer
Company in rejecting the landlord's takings claim. /d.
at 225-26.

FN13. “Private property shall not be taken or
damaged for public use without just com-
pensation.” Okl. Const. Art. 11, § 24.

Similarly, in Certain Interested Underwriters at
Llovd's London v. City of St. Petersburg, 864 So.2d
1145, 1146 (Fla.Dist.Ct. App.2003), the court held that
an innocent property owner did not state a cause of
action under the Takings Clause of either the state or
federal constitution for damage to property caused by
the police while executing a valid search warrant. ™%
The court held that the plaintiffs' claim **388 was
“compensable, if at all, as a tort rather than a taking.”
Id. at 1150. See also Eggleston v. Pierce County, 148
Wash.2d 760, 64 P.3d 618, 623 (2003) (denying a
takings claim after police, pursuant to a valid warrant,
rendered a house uninhabitable by removing a
load-bearing wall because the “[p]olice power and the
power of eminent domain are essential and distinct
powers of government”).

FN14. “No private property shall be taken
except for a public purpose and with full
compensation therefor paid to each owner or
secured by deposit in the registry of the court
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and available to the owner.” Fla. Const. Art.

X.§6.

Additionally, at least two federal courts and one
state case have rejected claims based on the Fifth
Amendment for damages based *243 on police offic-
er's conduct. In Brutsche v. City of Kent, supra, 193
P.3d at 121, law enforcement officers caused damage
to doors and doorjambs when they used a battering
ram to gain entry and execute a search warrant for a
suspected methamphetamine lab on premises owned
by the plaintiff. The court rejected the plaintiff's tak-
ings claim, finding that “there simply is no permanent
physical occupation of property that occurs when
police officers damage property during execution of a
search warrant, and ... [the plaintiff] has not estab-
lished a taking under the federal constitution.” /d. at
121. See also Lawmaster v. Ward, 125 F.3d 1341,
1351 (10th Cir.1997) (finding that plaintiff who al-
leged officers had “ransacked” his home during a
search by leaving his pistol submerged in a dogs' water
bowl and leaving cigar and cigarette ashes in his
bedding, failed to “allege any facts showing how his
property was taken for public use in violation of the
Fifth Amendment”); Birdsall v. City of Hartford, 249
F.Supp.2d 163, 171 (D.Conn.2003) (holding that
plaintiff did not have a Fifth Amendment takings
claim where the officers' conduct resulted in loss of
business for arrestee).

Finally, the Supreme Court has admonished that a
“property owner necessarily expects the uses of his
property to be restricted, from time to time, by various
measures newly enacted by the State in legitimate
exercise of its police powers; ‘as long recognized,
some values are enjoyed under an implied limitation
and must yield to the police power.” ” Lucas v. S.C.
Coastal Council, 505 U.S. 1003, 1027, 112 S.Ct. 2886,
2899, 120 L.Ed.2d 798, 820 (1992) (quoting Pa. Coal
Co. v. Mahon, 260 U.S. 393.413.43 S.Ct. 158, 159, 67
L.Ed. 322, 325 (1922)).

And, the Supreme Court in a regulatory takings
case held:

the extreme categorical rule that any deprivation of
all economic use, no matter how brief, constitutes a
compensable taking surely cannot be sustained. Pe-
titioners' broad submission would apply to numer-
ous “normal delays in obtaining building permits,
changes in zoning ordinances, variances, and the
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like,” ... as well as to orders temporarily prohibiting
access to crime scenes, businesses that violate
health codes, fire-damaged buildings, or other areas
that we cannot now foresee. Such a rule would un-
doubtedly require changes in numerous practices
that have long been considered permissible exer-
cises of the police power. As Justice Holmes *244
warned in Mahon, “government hardly could go on
if to some extent values incident to property could
not be diminished without paying for every such
change in the general law.” ... A rule that required
compensation for every delay in the use of property
would render routine government processes prohi-
bitively expensive or encourage hasty deci-
sion-making. Such an important change in the law
should be the product of legislative rulemaking ra-
ther than adjudication.

[ Tahoe—Sierra Pres. Council, Inc. v. Tahoe Reg'l
Planning Agency, 535 U.S. 302, 334-335, 122 S.Ct.
at 1465, 1485, 152 L.Ed.2d 517, 548 (2002) (inter-
nal citations omitted). See also **389Hurtado v.
United States, 410 U.S. 578, 589, 93 S.Ct. 1157
1164, 35 L.Ed.2d 508, 518 (1973) (holding that the
detention of a material witness was not a taking, but
a “personal sacrifice” which is a “necessary con-
tribution of the individual to the welfare of the
public”).]

Contrary to Wallace, we believe that the majority
rule best addresses the most important policies un-
derlying the takings clause—the protection of the
property-owning minority from majoritarian redistri-
butivism, stability and settled expectations within our
economic system and the deterrence of arbitrary ac-
tion by the government. The “intended beneficiary”
analysis, on the other hand, only narrowly addresses
these issues. By determining, ad hoc, the primary
beneficiary, the nuances of the analysis are reduced to
either a simplistic “quid pro quo” situation (the State
benefited you individually, therefore the State owes
you nothing) or an automatic taking determination.
Further, the intended beneficiary test forces courts to
be “caught up in an identification and evaluation of the
primary beneficiary,” when, in reality, “the intended
beneficiary of police activity is always the general
public.” Owen, supra, 9 Wm. & Mary Bill Rts. J., at
295.

[22] The better rule is one that addresses the re-
conciliation of two competing policies—the lawful
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exercise of police power and the Takings Clause.
Specifically, the “complex balancing process” applied
to temporary physical limitations is the appropriate
analysis. See PruneYard, supra. We do not hold that
the exercise of police power may never be a taking.
The “exercise of police power may, in some situations,
amount to a taking of private property if it deprives a
property owner of the substantial use and enjoyment
of one's property.” Kelley, supra, 611 N.W.2d at 480.

%245 [23] The balancing process must be sensi-
tive to the policies implicated by the Takings Clause.
Factors to consider should include, among others,
whether the taking was put to any productive use, the
amount of utility or value lost, whether the settled
expectations in property were disturbed, whether the
punitive party was purposefully chosen, and if so,
whether that decision was arbitrarily made. We con-
clude that the majority rule represents a sound analysis
and result.

[24] Applying the rule here, the execution of the
search warrant was not a taking. Because “the prop-
erty has not been put to any productive use by the
government, the concerns that the government is act-
ing to enrich itself at the expense of the property
owner are not implicated.” Cohen, supra, 34
McGeorge L.Rev. at 24. The loss, valued at $4,312.16,
was not insignificant, but there is also no evidence that
the utility of the boarding house was substantially
reduced. The relatively short and reasonably executed
search warrant was akin to a trespass, not a taking.
Further, plaintiffs' expectation that they could enjoy
their property free from government interference was
disturbed, but plaintiffs could not expect to remain
free from reasonable searches founded on probable
cause. Finally, the location of the search was not ar-
bitrarily chosen, but was executed pursuant to a valid
warrant, based upon probable cause to believe that
illegal drugs were present.

In sum, plaintiffs have identified a harm in search
of a remedy, and we do not agree that the use of the
Takings Clause is the proper remedy in this case. M If
there is to **390 be compensation for 246 innocent
victims, the Legislature may take appropriate action to

achieve such a result.

FNI15. The Legislature has created a fund that
may be available for the purposes described
in this opinion. N.J.S.4. 2C:64—6 permits law
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enforcement agencies to retain forfeited
property and proceeds, which “shall be used
solely for law enforcement purposes.” Fur-
thermore, “[t]he Attorney General is autho-
rized to promulgate rules and regulations to
implement and enforce the provisions of this
act.” Ibid. We do not determine whether
compensation for damages caused by lawful
police activity falls within the scope of this
provision, but we commend to the Legisla-
ture, the Attorney General and the County
Prosecutors Association, a review of the
statute and regulations for consideration of
compensation for the damages suffered in
circumstances similar to those addressed by
this opinion.

As to the direct appeal, we affirm. As to the
cross-appeal, we reverse and remand for the entry of a

judgment of dismissal.
N.J.Super.A.D.,2011.
Simmons v. Loose
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