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MTC’s Annual Meeting Update: Financial Institution Apportionment; Sales
Tax Model Nexus Statute

During the Multistate Tax Commission’s (MTC) Annual Conference and Committee Meetings in San
Diego on July 22, 2013, the Income and Franchise Tax Uniformity Subcommittee (I/F Subcommittee)
discussed its effort to redesign the financial institution apportionment rules. In addition, the Sales and Use
Tax Uniformity Subcommittee (S/U Subcommittee) will move forward in drafting a model nexus statute.

SINAA No More

Since 2007, the MTC'’s Financial Institutions Working Group has examined whether the MTC'’s special
financial institution apportionment regulations, which were adopted in 1994 in a cooperative effort
between financial institutions, MTC member states and some non-MTC member states, are still the best
method to apportion income. Under the existing MTC rules, loans are sourced for property factor
purposes based on where the preponderance of the substantive contacts relating to a loan has occurred.
This process considers five factors: solicitation, investigation, negotiation, approval and administration of
the loan (the aptly named SINAA test). The Working Group considered the sourcing of loans and the
viability of the SINAA test that is provided under existing MTC rules. The Working Group conveyed to the
I/F Subcommittee that states believe the existing SINAA test—as well as the variations that have been
proposed to the group—are too subjective to effectively administer. States expressed the view that there
is not appropriate documentation available to audit compliance with the SINAA test and that auditors do
not have the requisite knowledge to review compliance with it.

After presenting its findings, the I/F Subcommittee passed a motion without objection by any state
(although four states abstained) directing the Working Group to abandon SINAA (and any variations of
SINAA) and to instead reflect the property factor purely as a function of the taxpayer’s real and tangible
personal property. Under this methodology, loans would not directly be attributed to the property factor,
but rather indirectly in relation to the taxpayer’s real and tangible personal property. In addition, the I/F
Subcommittee directed the Working Group to consider including within the proposed rule a “trigger
mechanism,” to determine the effective date of a state’s adoption of the apportionment rule. The “trigger
mechanism” could be based on time (e.g., after two years), on a given number of states adopting the new
rule, or both.

Model Nexus Statute Working Group Receives the Green Light

The S/U Subcommittee established a Model Sales and Use Tax Nexus Statute Working Group in
response to New York’s enactment of a click-through nexus statute in 2008. Although initially directed
only to consider click-through nexus, the Working Group subsequently expanded its scope to consider
other potential nexus-creating activities (i.e., attributional and affiliate activities). At its March 2013
meeting, the Working Group was asked to address the following policy questions:

1. Must an in-state activity help to “establish and maintain a market” in order to create sales and use
tax nexus in a state?
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2. Can sales and use tax nexus be established for a unitary business as a whole? Or must a
determination of nexus be made on a corporation-by-corporation basis within the unitary group?

3. Would the Internet Tax Freedom Act have any impact on the associate nexus portion of the
model statute?

The Working Group presented a report addressing these questions as well as providing a list of seven
policy issues to be considered, available here. The S/U Subcommittee unanimously approved a motion
accepting the Working Group’s report and directing the Working Group to draft the model nexus statute.
Discussion at the committee meeting indicated that New Mexico’s recent decision in New Mexico
Taxation and Revenue Dept. v. BarnesAndNoble.com LLC, holding that the bookseller’s retail locations
were significantly associated with the related website seller’s ability to establish and maintain a
marketplace in New Mexico, will be looked to for guidance in drafting the model language.

Additional MTC Projects in the Pipeline

After reviewing a survey of state law regarding class action tax refund claims against sellers for the over-
collection of transaction tax and the use of state false claims acts for the under-collection of tax, the S/U
Subcommittee established a working group to prepare model language. The working group will look to the
ABA Model Transactional Tax Overpayment Act as a starting point.

Finally, pending approval from the MTC Executive Committee, the S/U Subcommittee will begin to
prepare guidance around implementing the simplification and notification requirements of the Marketplace
Fairness Act.
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