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ASBESTCS LIABILITY REPORT
SUMMARY ARD RECO:ZSENDATICNS

As a2 result of occupational health preblems associated with
inhalation of asbestos fibers, people have become concerued that
asbestos products in schools may poee a hazard to the future
health of children now in school. Accordingly, on June 14, 1980,
the Asbestos School lzzard Detection and Control Act ct 1980 wes
enacted. 1/ The purpose of the Act is to assist states and local
educational agencies to ascertain the extent of the dinger to thne
health of school children #nd employees from asbestos products in
gchools; and to provide grants assisting the identitication of
ashestos hazards and loans for the mitigation of ashestos hazards.

Section B8(b) of the Act directed the Attorney General to:

conduct an investigation to determine whe-
ther, by using all available means, the
United States should or could recover, from
any person deternined by the Attorney Seneral
to be liable for such costs, the amourts
expended by the United States to carry out
this Act [federal grants and loans to detect,
remove and contain friable asbestos in the
schools!. Within one year after the effec-
tive date »f this Act, the Attorney General
shall submit to the Congress a repurt con-
taining the results of the study, together
with any appropriate racommendations. 2/

A detailed repctt setting forth the results of our factual
investigation and legai tesearch is attached. Our summary, and
recoxmendations, are as follcocws:

Asbestos 1s a term for a group of naturally occurring mat:-
rials that separate into fibers. Asbestos is 2 valuable product
with many uses, including noise an< heat insulation and use as a
binder.

However, tiny asbestos fibers, if released into the air and
then inhaled into the lungs, can cause death from mesotheliona,
and death or disablement from asbestosis and lung cancert. General
Background, Section [11, infra.

1/ Pub.L. §6-270 (June 14, 1980), 94 Stat. 495, 20 U.5.C. 1601
et seq.

2/ 20 U.S.C. 3607{(b).
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At least one court has concluded that knowledre of the
dangers of airborne asloctos fibers cam be attributczd to the
asbzstos manufacturing industry as early as the mid-1930"s and
"oonduct throughout tha industry desplte the danger has been
sutnarized as one of indifferent silence.” Hardy v. Jebhns-
Manville Sales Corp., 509 F.Supp. 1353, 135% (&.0. Tex. L981).

Ac many as 10,000 cases have been filed by neople, usually
workers, allecing death or injury resulting from asbestos fibers
aince the landrark decision of Zorel v. Fibrehoard Paper Products
Corp., 493 F.24 1076 (Sth Cir. 1973), cert. denjea, 41% U.S5. b39
TT?%K) which allowed recovery by an aspestosis and mcsothelioma
victim under the tort theory of strict liability, predicarted on
"failure to warn" and "failure to test."

Despite the danger, the industry was "silent with respect to
the dangerous relationchip between asbestos and cazncer.” Hardy wv.
Johns~Manville Sales Corp., supra, 509 F.Supp. at 1355. Further,
a convincing case can be made vased upon industry documents pro-
duced in litigation, that cercain industry officials actively
sought to obscure data linking asbestos and fatal di.eases.

General Background, Section 1V, infra. -
Mesotnzlioma, like asbestos, has a long latency period. The
latency period -- 35 to 40 years 3/ -- is so long that it is rot

yet possible to correlate mesothelioma deaths with the vse of
spraved asbestos in- the schools, which occurred primarily between
1946 and 1972. Unlike asbestosis, which generally requires exoo-

sures over a lunc period of time, mesotneliona, "extraordinarily
painful and alwszys tatal . . . may result frowr oune cexposure to
asbectos dust or fiters." Hardy v. Johns-lianville Sales Corp.,

supra, 509 F.Supp. at 1355,

Congress has deternined that "medical scicnce has not estab-~
1ishzd any ninimum level of exposure tc asbestos fibeors which ie
consicered to be safe to individuals exposed to fibers” and "the
presenze in school huildings of friable or easily damaged asbestos
creates an unwarranted hazard to the health of the scheol children
and school employees who are exposed to such materials.” 20 U.s.C.
3601(a)(3), (6).

Not all uses of :zsbestos are dangercus. If the fibecss are
encased in a hard procuct such as tile, there should ordinarily
be no danger, although if hard materials are damaged, fibers may
be released. Accordingly, the Act I8 concerned with “friable or
easily damaged asbestes.” 20 U.S.C. 3601(2)(6). The most common
use with which we are concerncd is sprayed-on, "friable"” asbestos

3/ Selikoff, Hammond and Seidman, Latency of Asbestos Disease
Amonyz Insulation Workers in the United Stares and Canada,
Vol. &4bt, Ho. 12, CANCER (Dcc. 15, 1980).
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-~ most often used on classroom, corridor, shop, gym, music room,
boiler room, or storapne roow ceilings, ir a nolse inculation or
decorative producr. “Friable" means that the substance, which

. has a spougy, irrevular, or textured appeacance, can be cruzbled
. by hand. Asbestos may constitute from two to fifty per cent or
more of the sprayed product.

Spraying for fireproofing and insulation purposes of mate-
i rials containing more than one petrcent asbestos was bannad by
X the Environmental Protection Agency in 1973 (and in 197t for
{ virtually all purpcses), because of the Lazzrd posed by release
; of fibers into the air during the spraying. The application of
i asbestos products by trowel, however, has not been banned.

Asbestos fibers are microscopic and sub-microscopic in size
so that once disturbed they remain airborne for exterced periods
of time. Ewen after settling to the ground, the fibers will
again become airborne if disturbed by walking or sweeping --
normal activities in classrooms and corridors.

Friable asbestos will release fibers into schoolroom air if
disturbed by vibrations from cperation of machinery, maintenance
activities, ventilation systeus, product detericoration, inten-
tional or accidental student contect, and water damage. In HNew
Jersey, experts visited a sample of 48 asbestos-containing schools,
"and 33 of these were found to have visible evidence of damare to
asbestos contents." &/ The preparers of tais Report have per-
sorally obscrved in Schools visited, evidence of fiber release
inciuding: places where large sections of friable asbestos have
simply fallen zway as a result of deterioration, ioss of bonding,
or water damage; pouze marks presumably made by long-handled
objects in shop classrcoms; holes made by thrown objects including
an embedded pencil; and the recollections of two teachers regard-
ing the falling away of pieces of asbestos for many years from
ceilings in their classrooms.

Fortunately, it appears that most of the nation's schools dc
not contain any friable asbestes. However, in the schools that
do contain friable asbestos -- and these schools range geographi-
cally from Massachusetts to California -~ the square footage of
coverage and therefore the cost of removal or centainment, can be
quite extensive. The Cinnaminson Township Board of Education, Bur-
lington County, New Jersey, alleges that it has expended over onc '
million dollars to deal with the asbestos problem in three schools.
As an example of the extent of ‘he problem, approxzimately 20% of
New York City public schools and 10% of New Jersey schools have
been found to contain asbestos materials in student use areas. 3/

. -5 4/ S.Rep. No. 96-710, 95th Cong., 2d Sess. 7 (1980).
: 5/ 1d.

.
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Abatement of school asbestos hazards currently rests in the
hands of local and state governments, since Conzress has not
appropriated any funds under the Act to make federal grants and
loaus. Also, the Enviionnental Protection Azency has cancelled
pians to promulsate a rule under tre Toxic Sabstances Control Act
requiring school authorities to take corrective action -- if "has
concluded that identifying hazards will provide local schcel
districts with enough information to take correcrive act'on on
their own.'" 6/

FINDINGS AND RECOMMENDATIONS

1. The parties most likely liable are the asbestos processors
and manufacturers, and manufacturers of the ashestos spray-on
products. It will be necessary to establish that the known

danger to asbestos workers should have caused these parties to:
(1) test to determine whether friable asbestos could be hazardous
as a result of indoor environmental exposures; and (2) warn that
asbestos fibers had caused deaths and injuries in occupational
settings, and if released from asbestos products, could prove
harmful as a recult of indoor environmental exposures. General
Background, Sections I1I, IV, infra. In the case study we
examined in the greatest detail, the school district was not even
informed that the products applied in its schools contained asbes~
tos. However, to establish liability, it will also be necessary
to prove either as a matter of law or by trial of 2 factual issue,
that friable asbestos is hazardous. The desire®ility of including
as defendants other parties in addition to asbestons and acbestos
spray=-on manufacturers, such as distributors, insrallers, archi-
tects, and conctracrors, would best be determined on s case-by-case
basis.

2. 1t is often possible through investigation, architect or
contractor recollection, plans and specifications, or state
archives, to ascertain the identity of the manufaccurer of the

asbestos product used in a particular school. General Background,
Section VI, infra.

3. Despite the potential liability of the asbestos and asbestos
spray-on manufacturers, the United States should not attempt to
recover for the elementary reason that no funds have been ApPro-
priated to make federal prants and loans under the Act. {(Mcreuver,
there are no indicaticns that funds will be appropriated in the
future).

4. Even {f funds were to be appropriated, this recommendation
would remain unchanged for the following reasons:

6/ 46 Fed. Reg. 23,726 (April 27, 1981).
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(2) The fiscal impact of providing federal aid to
achool authorities to remedy the zsbestos problem should be under-
stood in acvance. While recovery may be obtained through litiga-
tion in sczo some situations, it is by no neans certain. The
Act as curreatly enacted offers what may be an illusory hope of
reducing feceral expenditures through litigation. Thus, {f
federal funds are provided, the burden should be understocod to
fall on tha fedeiral taxpayer, unless liabilicty is irzposed on the
asbestos manufacturer by statute similar to the Superfund and
Black Lung »rograms, and similar to a provision in the Asbestos

School Hazard Detection and Control Act deleted prior to enact-
ment. 7/

(b) Even though most schools apparently do not contain
friable asbestos, there are still a large number of situarions cf
potential liability across the nation. Case-by-case litigation
brought by the United States nnder state law, is a comparatively
inefficient mzans of addressing the problem. 1If Congress is
convinced that liauility should be federally imposed on the
manufacturers, other options should be reconsidered, including
imposing lizbility or creation of a federzl cause of action with
a special stztute of limitation. Also, apprcpriate federal agen-
cies could review their authorities under such statutes as the
Toxic Substances Control Act and the Censumer Products Saferty
Act to determine whether the school asbestos problem should be
addressed by adainistrative ection.

(¢) Remedies can be more elfficiently sought by local
and stafte zothorities, because the outcome of litigation will
depend on <istinct state laws and varylng factual situstions.

5. Althouz1 this Report recommends that the United States should
not sue, the government could recover if suit were brought to
recover feceral funds ultimately expended. The viable theo-

ries of recovery include:

(a) equitable restitution, Restatement of Restituticn,
§115;

(b} stric= liability, Restatement of Toxts, §4024;

(¢) negligence; and

7/ The present section 8 mandatirg this Report was substituted

for the industry detection fund provision in the House
Committee on Education and Labor mark-up of H.R. 1524 on May 1,
1979, which bill was then substituted into H.R. 3282 and reported
out the sace day. See enerally, Usery v. Turner-Elkhorn Mining
Co., 428 U.3. 1 (1978) iupholding icposition on mining operators
oF burden of providing benefits to Black Lung victins).
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(d) brezch of implied warranties of merchantability
end fitness for a particular purpose.

The basis for che restituticn elaim is the contention that
the asbestos manufncturers have a duty to abate the asbestos hazarld
in the schocls, and that public authorities peiforzing that dury
have a right to restitution from the manufacturers.

The strict liability and negligence claims are predicated cn
the manufacturers' failure to warn of the dangerous propensities
of asbestos fibers, and failure to test to determine if friable
asbestos could be hazardous. The iwmplied warranty claiws are
based on the unsuitability cf the product for its intended use.

6. The primary obstacles to successful litigation are:

{a) A majority of American decisions have held that
"economlc loss" is not recoverable in tort. However, the presence
of a hazardous product creates a situation in which it mav be
persuasively contended that tort recovery is appropriazte against

a manufacturer that sold asbestos products used in schools in the
absence of warnings or tests.

(b) Because of the time elapsed since installation of
the asbestos, usually at least nine years, statutes of limitation
constitute potential obstacles to recovery. However, the asbestos
manufacturers contirue to contend that friable asbestos in schools
is not dangerous. The manufacturers are i-ced with the dilemma
of on the one hand arguing that the danger was obvious so as to
commencea the running of a "discovery" or "manifestation” statute

of limitation, while on the other hand denving, even today, that
the product is dangerous.

)|

n

H
i

7. School authorities faced with substantial experditurss in
removing cor containing riable asbeastos snouid, 2s a uatrer of
the utmest yrnency, consult with qualiried coun-el to de. crmine
winethey thoy caculd file litication on Cheir owa, es at LZast
three schooli districts ualready rave done. Urgency is necessary
because of statutes of limitation. Litigation on the theories
set forth in recommendation 5, supra, may prove to be a desirable
method of reducing fiscal burdens on taxpayers. School districts
contemplating litigacion should consult with counsel to insure
that adequate tests and other measures are performed and retained
to support the pronf requirements of litigation. Finally, we
note that in the three cases we know of filead by scheol districts

to date, each district retained qualified products liability
counsel.

8. Though the problem of friable asbestos in the schools is in
cne sense a natlienal one, the absence of a federal law assigning
liability sugpgests that the better solution is at the local or
state level. The primary goal is to remedy hazarcous situations

]
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as quicklv as possible. Tlluso:ry hopes of federal assistance
can obstruct rather than aid attainnent of this geal.

At the same time. it is clearly in the national Interest that
those school districts facing substantial abatement expenditures
Le able to recover from those who manufactured and sold asbestos
products without warning of the dangers of breaching asbestos
f{bers. School districts should keep the Department of Justice
informed about such litigation so that the Deparment can determine
wherher assistance in the litipgation is appropriate. The Depart-
ment contac= for counsel representing state or local authorities
is:

Policy, Legislation and Special Litigation Section
Land and Natural Resources Division

Roon 2615 Main Justice Building

Washiagton, D.C. 20530

(202) 633-2847

CONCLUSION

Litigation, but by school authorities rather than the federal
government, should be quickly investigated by school authorities
and their counsel as one potential means of reducing the fiscal
impact on taxpayers of abating asbestos hazards in the schools.
The federal government should support local school authorities in
such litigation, but should not bring such actions on its own.
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INTRCDUCTION TO REPORT

The Attorney General was dircctied by Coniress in Section
8(b) of the Aslestos Gchool Hazard Detection and Control
Act of 1980 (20 U.S5.C. 3607(b}), to prepare a report to the
Congress on whether the United States "should or could recover,
from any p2rson determined by the Attorney General to be
liable for such costs," amounts expended to detect, contain,
or remove hazardous asbestos products from the schools.

This Report addresses the issue from the standpoint of the
school districts as prospective plaintiffs, because if the United
States were to sue, it would stand in the shoes of the school
districts.

The Report is divided into two major portions -- General
Background and Legal Issues.

The General Background portion contains the results of
the factual resecrch and investigation. 1/ Sectien I briefly
sets forth some of the uses +f asbestcs for the purpose

of providing general information.

1/ The Department solicited in writing comments pertaining

to the subject of this Report from a broad spectrum of
potentially interested groups, including the National Association
of Attorneys Gereral, National District Attorneys Association,
Asbestos Information Association/torth America, Environmental
Defense Fund, American Federation of Teachers, Asbestos
Textile Institute, International Association of Heat and Frost
Insulators and Asbestos Workers, Naticnal Congress of Parents
and Teachers, Kational PTA, National School Boards Association,
and Council of Chief State School Officers.

{Footnote 1/ continued on next page)
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Section 1l describes the asbestos industrcy to provide
an understanuing of the segments of the industry containing
pctential manufacturer defendants,

Section II1 describes the diseaces attributed to in-
halation of asbestos fibers -- asbestosis, lung cancer, and
mesotheliorma.

Section IV explores the documents recently discovered
in liability litigation by workers against asbzstos manu-

facturers, which indicate that some asbestos industry companies

(Continuation of Foctnote 1/)

The Asbestos Information Association/North America,
an industry asscciation, was the only group to provide written
commenis. Letters cated April 22, 1981 and May 4, 1981,
prepared by the Washtingten office of the law Zirm of Rirkland
& £1lis, gencerally suggested that the United States should
not, and prubably ir most cases could not, reccver from aghbestos
menefacturers. We thank the Association for its detailed
letters. We alsc thank the school officials of the District
of Colurbia and Prince CGeorge's County, Harylond; the Building
Ccomaisissioner and other «fficials of Wewton, Massuchucetts;
the !aryland State Department of Education; arnd tne law
firm of crown, Connery, Culp, Willie, Purnell cnd Jrosgn,
of Carden, Kew Jerseyv, representing in litigation the
Cinnaminson Township Beard of Education, Burlington County,
New Jersey, for their extensive cooperation in the Department's
factual invectigation which attexpted to ascertain answers
to such practical quzstions as: "Can the identity ¢f manu-
facturer defendants still be ascertained?™ and "wWhat warnings,
if any, were furnished with the prodact?®

The Department also consulted with representatives of
the federoal Asbestos Hazarzds Schecol Safety Task Force,
establiched by Section 3 of the Act, 20 U.S.C. 2602,

M .
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and officials, and an industry trade association, had knowledge
of the dangers of acbestos fitars as early as the 1930's.
What asbestos manufacturers knew or should have known 1is
important for nurposes of establishing "failure to warn,”
*failure to test,"” and "foreseeability of harm,” which are
predicates for the theories c® recovery discussed under
: Legal Issues.
Section V discusses asbastos problems in the schools.
"Friable"” acbestos -- sprayed ceiling coatings which can be
pulverized by hand pressure —-- poOSes the principal threat
nf releasing asbestos fibers into the air. Although airberne
levels of asbestos fibers released from building materials
are low, it was pointed out in Section III discussing asbestos
related diseases, that even very low levels of exposure to
asbestcc fibers have caused mesothelioma.
Finally, Section VI sets forth several case studies
based on the cases al-eady filed by two school districts,
seeking to recover the costs of ashbestos removal from asbestos
manufacturers. Also, this section sets forth the Department's
observations of the asbestos problem in schools in three
school districts which were visited. The conclusicn is that
friable asbestos products were installed in the schools in

the absence of warnings of the dangers posed by the inhalation
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cf acbestos fibers. Aalso, it is often possiple tbrough
{nvestization to &uscertain the identity of the menufacturers
of acbestos products used in the schools.

The Legal Issues portion of the Report commences with
a surmary of duty, breach of duty, injury, and limitations
{gsues. The proof regquired of a plaintiff in a products
liability case of this kind is largely the same, regardless
of the particular theory of action. It is emphasized at the
outset that in answering the legal question of whether the
United States could recover, two legal issues stand out.
The first issue is whether the cost of removing asbestos --—
which would probably be characterized by many courts as
*economic loss" -- can be characterized as 2 tortious injury
for purposes of establishing the "breach of a duty” element
of a restitution or tort products liability théory of re-
covery. The second icegue is whether, in view of the fact
that asbestos products in most cases w2re installed in the
schools a;ywhere from nine to thirty-five years ago, statutes
of limitation operate as a bar to recovery. The issues are
intertwined in that it will be necessarty, in many juris-
dictions, to establish that the particular form of "econcmic
loss® represented by asbestos removal costs is a tortious

injury, in order to obtain the benefit of nore appropriate
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and more favorable statutes of limitation than are applicable

to contractual causes of action. The basic task of a school
diztrict plaintiff will be toO ectablish that its cause of action
should not be viewed to have accrued or manifested itself

entil a time within the period o7 the applicable statute of

1imitation ~- for example, less than two years ago under

o S R AT ST e e = T TN T T Y

a two-year statute,

Section I of the Legal Issues portion discucses the economic

loss issue, and states that the failure to warn, coupled

e e R e AV

with the hazardous nature of the product {Sections III and 1V,
General Background, infra), support the conclusion that the
"occonomin loss™ caused by asbestds school hazards shculd be
characterized as tortious injury. This section precedes the
discussion of potential theories of recovery, because it is

a critical legal issue raized in answering the gquestion

posed by Congress, fepulid the United States reccver.”

Section II contains a discussion of the likely eguit-
able and common law theories of recovery. Equitable restituticn,
and the tort products liability theories of stric: liability
and negligence, are the likely thecries of recovery. Inplied
warranty is discussed very briefly. Contractual statutes
of limitation usually accrue at the time of delivery of the

product rather than manifestation of injury. so that an
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irplied warranty theory is likely time~barred in many juris-
dicticns. fHisrepresentation is alsu discussed as a potential
theory of action not encurbered by the economic loss cbstacle.
Nuisance is conclided to be unavailable to school districts
cs a cause of action. Section II F discusses legal arguments
+hat can be made as to whether €riable asbestos constitutes
a hazard, including argument based on Corgress' findings
contained in the Act requiring this Report, and previous
judicisal rulings supporting a collateral estoppel argument,
However, no attempt is made to try the factual case in this
Report. If the courts Go not find friable asbestos hazardous
as a matter of law for purposes of establishing a restitution
or products liability claim, this issue will be determined
by juries or judges on the basis of expart scieuntific and
medical testimony. Tinally, Section II G concludes that
state law rather than *federal common law® will probably be
determinative of substantive, as well as procedural, issues.
Section III discusses potential federal remedies under
the Toxic Substances Control Act and the Consumer Product Safety
act. It is concluded that absent administrative action, re-
covery under these ACts is unlikely. No position is taken as to

the desirability of administrative action under these two Acts.
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Section IV discusses in very general terms the notentizl
liability of parties othe~ than asbestos manufacturers --
such as distributors, general contractors and architects,

No position is taken on the liability of such other parties
and it is recommended that decisions whether to include
other parties as defendants te made on a case-by-case basis.

Finally, Section V discusses the statute of limitation
issue, As important as the limitacion issue is, it is a
subject on which it is difficult to provide answers in a
general report of this nature. Cutcomes under the limitaticn
statutes will depend on the varying laws of each state,

and also may be determined by specific factual situations,
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GENTRAL BACRGROUND

I. USES FOR|ASBESTOS

The word asbestos, of Greek origin, meang "not extinguiched,”
recognizing its most proninent physical characteristic --
resist-nce to fire. Asbestos has been usced since the first
century because of this characteristic. As technology advanced,
manufacturers introduced asbestos in%o a variety of products,
particularly basic building materials, to enhance their strength
and durability. 2/

Asbestos is a generic term applied to a wide chemical
variety of naturally occurring mineral silicates that serarate
into fibers. The three major forms of asbestos minerals
are chrysotile ("white asbestos™), amosite ("brown asbestos™ ),
and crocidolite, (">lue asbestos™). Specific attributes
and properties vary with the different forms, but fibers of
all three forms chare the commercial values of being incom-
bustible, possessinj tensile strength, and having thermal
and electrical insulating properties. Asbestos fibers may
be packed, woven Or sprayed. The fibers also share the

characteristics of durability, flexibility, strength and

2/ Oversight Hearings on Asbestos Health Hazards to Schocl-
children: Hearings on H.R. 1435 and H.R. 1524 Before the

Subcorm. on Elementary, Seconaary, and Vocational Tducation,

96th Cong., lst Sess. 220 {1979) (statcment of Joseph Mohen'.
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resistance to wear, making asbestos a well suited element
for approximately 3,000 separate commercial, public and
industricl applications. 3/

S/nce the turn of the century, many buildirg codes have
required that the steel bteams and columns in high rise buildings
be protected with a suitable fire resistant coating. Asbestos-
containing spray~on costinygs becare a popular lightweight fire-

proof medium used extensively to satisfy this reguirement.

Asbestos-containing coatings|were widely used for fireproofing,

acoustical, and decorative applications from 1950, through the
early 1970s. 4/

Spray application of ashestos offered the advantage
of rapidly covering large or irregular surfaces evenly and
efficiently. The apclication of asbestos as a sprayable
material expanded rapidly éuring Werld War II when it was
widely used for insulation in ships and submarines. In its
use for thermal insulation and acoustical treatment, varying
percentages of asbestos are mixed with other mineral fibers
and mineral binders. Spray application is the primary use

with which the schools are now concerned.

3/ U.5. Environmental Protection Rgency, Ashestos-Containing

Materials in Schnol Buildings: A Guidance Document, Part 2,
I-1-1 - I-}-2 (1979).

4/ 1979 Hearings, supra note 2, (statement of James P.
Leineweier, Ph.D.) at 178-79.

—— R b W b pa—
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Beginning in the 1950s blended fibers were used on the
underside of ceilings, and in boiler rooms and mechanical rcons
to prevent the loss of heat (thermal insulation) and the trans-
mission of sound (acoustical insulation) to other areas. 5/
"[S]ubstanzial amounts of acbestos, particularly in sprayed
form, have been used in school buildings, especially during

the period 1946-1972." 6/

5/ 1973 Hearings, supra note 2, (statement of Herbert L.
Levine) at 213.

§/ 20 U.S.C. 3601(a}(4).
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. 1I. DESCRIPTICN OF THE ASBESTCS INDUSTRY

The purpose of this section is to provide some understanding
of the cegments of the asbestos industry as an aid in considering
potential defendants and theories of liability.

The movement of asbestos within the asbestos industry is
illvustrated below:
Mining--- 4illing--- Primary--- Secondary Industries--- Consumer 1/

Industries Inducstries
t.... Consumer Inductries

The mining segment of the industry is the first to make con-
tact with asbestos. From 1971 to 1975, between 80 to 85%
of the asbestos corsumed domestically was imported, and of
the imported asbestos, nearly 96% originatei in Canada. .

The milling segment of the industry is very closely cornected
to the mining segment because mills generally are located near
the mines. Moreover, the mines and mills generally are owned and
operated by the same parent corporations.

The mining segment of the industry is also closely
conrected to the primary industries ~=- the product manufacturers

who initially fabricate asbestos products. Four corporations,

7/ U.S. Environmental _rotection Agency, Chemical Market

Input/0utput Analysis of Selected Chemical Substances to
Assess Sources of Environmental Contamination: Task III
Asbestos, 20 (1378).
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Johns-Manville Corporation, Raybestos-tanhattan, Inc., Jim
Walter Corporation, and ASARCO, Inc., not only contrel large
mining iaterests in Canada, but also control nearly 35% of

the American asbestos products market. 8/ (See Tables 1 and 2

for the [major manufacturers and miners of asbestos] and major

producers of asbhestos products, in the Appendix to this section.}

Secondary industries continue the manufacturing process with
an intermediate asbestos product -- one in which the asbestos
has previously been modified in a primary industry, by further
processing, modifying or fabricating it to produce either another
intermediate product to be further processed, or a finished precduct.
Finally, consumer industries purchase a finished asbestos-contzining
preduct from a primary or secondary industry, and apply, install,
erect, or consume the asbestos-containing product without further
physicsl modification of the product. 8/ Takbtle 3 in the appendix
illustrates the diversity of transactions among primary, seccndary
and consumer asbestos industries.

fpray insulation products ptilized 2% of the asbestos con-

sumed in the United States in 1971. 10/ Sprayed asbestos products

8/ Id. at 22.

3/ 1d. at 20.

0/ Asbestos, January 1973, at 38,



http://www.mesohotline.com/what-is-asbestos/workers-affected-are-you-at-risk/

Document hosted at JDSU PRA
http://www.jdsupra.com/post/documentViewer.aspx?fid=ef4balbe-4f93-42f2-aa58-7e9f944bf975

LI N AT SRS L S T s e

e s .

-13=-

were advertised in Asbestos magazine (1934-1973) and in Sweet's

Catalocue Service - Architectural Files (1947-1971). The com-

panies and their respecuive products found in these sources

include:
Company Product
Spravo~Flake Sgrayo-rlake
Sprayed Insulation Inc. Spraykote

Asbestes Fibres Inc.
{Subsidiary of Sprayed
Insuvlation Inc.)

Spraycraft (Fcrmerly Spraykote)

Smith & Kanzler Inc.
(Seems to be new name
for Sprayed Insulation
Inc, after 195:)

Spraycraft (Formerly Spraykote)

Nationmal Gypsum Thercacoustic {Asbestos not
specifically identified)

U.E. Gypsum Protokote
Textolite (Astestos not
specifically identified)

Asbestospray Corp. Asbestospray
(Later bought by
Spravcratt Corp.)

Air-0-Therm Jet-Sulation ) Asbestos not

Jet-Acoustics) present after

1965
Columbia Acoustics & CAFCO Spray
Fireproofing Co. Blaze-Shielad
(CAFCO) Sound-Shield

Heat-Shield

et ke e s
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Corpanv

U.S. Mineral Preoducts Co.
(Foraerly CAPCO)

Sprayon Insulatien & Acoustics,
Inc.

Sprayon Research Corp.

Keczsbey & Mattison (o.
{Later s50l1d to Certain-Teed)

Armstrong Contracting & Supply
Corp.

Armstrong Cork Co.

Baléwin-Ehret-3ill Co.
{Later bought by Keene Corp.)

Sprayved Insulations Ltd.

Benjamin Foster Co., Div. of
Amnchem Preoductes

Baer-Sprayed Insulation Ing.,
Div. of Rozers Insulatinz &
Reoofing Co.

Wilkin Insulation Co.

U.S. Insulation Sales Corp.
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?rs>duct

CRFCO Spray

CAFCO Sound-Shield
CAFCO Souni-Shield &5

Spraydon

Spraydon

Spraved "Limpet™ Asbestus

Sprayed "Linpet®™ Asbestos

Armstrong Armaspray 16

Pyrospray
Monospray

Silbestos

Foster Spray

Raer-Sprayed SprayCraft

Thermo-Spray
Thermo-Coustic

Thermo-E Insulaztion
Thermo-Kote

In serarate lawstits brought by school districts

seeking to reccver ccs:s of removing asbestos from schoels,

the products and manuficturer defendants have bzen "Sprayolite”

manufactured by National Gypsum Co., and "Audicote® manufactured

"
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by U.5, Gypsum Co., 11/

Probable defendants in litigation seeking to recover the
costs ol removing or containing asbestos in the schools, include
the companies mining, milling and procescing asbestns, as well
as the companies manufacturing the finished friable spray-on

products actually used in the schoels.

11 See discussion in the Case Studies section of this Report,
infra.
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Appendix

Table 1 Captive Fiber Sources for the Major American Asbestos
product Manufacturing Firms. 12/

Company Mine fiber-Producing Capacity
(Short tons/vear}

Canadian Mines

ASARCO Lake Asbestos of
Quebec, Ltd. 150,000
Johns—-HManville Canadian Johns-Manville
Products Corp. Co., Ltd. 835,000
Jim Walter Corp. Carey-Canadian Minesg, Ltd. 200,000
Raybestos-Manhattan, Cassiar Asbestos Torp. 116,000
Inc. (partial interest)
General Dynamics Asbestns Zorp., Ltd. 500,000
Corp. {54% interest)

pmerican Mines

Atlas Asbestos Co. Atlas Asbestos Co. 25,000
Union Caibide Corp. Union Carbide Mines 10,000
Johns-Manville Coalings Asbestcs Co. {closed at present)

products Corp.

12/ U.S. Environmental Protection Agency, supra note 7, at 22.
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Table 2 Twenty of the Largest U.S. Asbestos Froduct Manufacturers. 12/

Company Ectimated 1975 ' Approximate Prrcentage
Asbestos-Product Sales of the U.5. Market
{ =~illiens)

1. Johns-Manville Corp. 240 18.0
2. Raybestos-Hanhattan, Inc. 140 10.5

3. GeF Cotp. 114 B.5
4. Bendix Corp. 72.5 5.5
5. Jim walter Corp. 71 5.5

(Celotex)
6. Armstrong Cor! Co. 60 4.5
7. Illinois Central 60 4.5
Industries (Abex Corp.)

8. Flintkote Co. 50 3.5

9. Aster-Hil. Hfg. Co. 40.5 3.9
10. E.R. Porter Co. 37.6 3.0
11. Certain=-Teed Corp. 33,1 2.5
12. Hicolet Industries 30.7 2.0
13. Kentile Floors Ina. 29.5 2.0
14. Naticnal Gypsum Co. 27.1 2.0
15, Royzl Industries 24.5 2.0
16. Uvzalde-Rock~Asphalt Co. 21.6 1.5
17. fabine Industries 21.6 1.5
18, American Asbestos Textile 15.0 1.0
19. ASARCO Inc. 13.0 1.0

(Cement Asbestos Products)
20. Gatke Corp. 11.5 1.0

3/ 14. at 24.

e A A

4

WP L o SRR L Ly Lo O, ]
\

s s il at o e i s s e . b etk . i W 8 A, M P o ———— e s Al e = e e S R




B et

S em e ey

P . e N
JRITIN Pl
. .
Ay } ‘\- '
Frimary Industrice Sccondary industrics . . .
fLOCATIE = OFC8,d HOME, OO RCIAL #1 DORE ‘
[ 1 N
QASKETS & PACKIGE ——= WAL YT, TLANOS Fuawr Tarcd AL Fel CIaerOsiint) o I
= K
FAICTION PRODUCTS i i €y TTRANDUILCTY BVARL CCMROHE N T Qo @ .:
[ LAY 1Y ’Ilclm'lllﬂll‘l %
o [¥%)
L N
. PAINTS, COATINGS & SEALANIE — %= AUTOWITIVEITHUCK RO Y T4 1 WCT o ;
OGP COATHIGS AR WA T LYnMd COMPO T > I‘
™ ks '
"t ASEERTOS AEINFORCED FLASTICE ~——————®=  FUICIAN % TON -Duwtmi ATy 2o
B WOLLER PRILCT COMPUAGE FOR iGH 47 %1 00 TIATIIONT Uitle o H
o . e w :
[ mort .
. ASBEATOZ CEMINT PR FHIWICR) SRS SieG o o !
; L E
' ~I :
o . J :
ASEEFTOS TENTILES — @  PACUNC COWOminTg '" = ;
GATFTTirmrAlntY 0O ]
TILITTIY ] ~ r
Crpeae R LAl AR TRIAL R ING £ — C
MURT 37 ea VEC T wl F1 QI HING gt o st 4 (o] 1
Er U TP RS w1 5 O ek TR 1E -
NUIT TN F Al mold Al F 4R AN A TON [
Tk £ TER CURT A A% FTATFROOS DAAM RTTR w i
V . .
ABBESTOS PANER om0 QAL/ARCH A0 IR ICR COANC D (ORI  mee———— '
- wleathEE 4
" p‘l‘ i ll'f"‘ﬂlll TvE mat) an'umtr lndu‘lnc’ N - %
pE AT b 2L s Lo ar Wl
T T AAMC DEFLICIONS SLISTRICAL T TISTAYCE FUoT 0 TL MATE
GairdtEndr oInTE BUPFLY AR DI AGT 714G DITORIATVI L 507 T LS,
Boa et ) PGR AT PLOOR TN FLATIE T AMD ST G MLOP YV PLACTH S AT L T rr20
B ul 1w e CAPHALT PAVHIG €/ UL TSGR ANy 00 .

THTEALITh
AT AN DN

ALSMHITION RADL NG Tty (BN RWEER |

R [YSETEYTSTATE P e
| SR B [ B N0t SR L) CA N
VENSRRREN 78 SR SURE LR boh |
ALZESTOICEMENT SHEET —— @b b LRI PATE R AASIVE DRI ML AL TR (YRRt
1L ] - P .

[ LT RITEE VN b IR TER Y
POHT R g A T R
TIALEE YRS ERROLL L R
L LEYAE LEFY MR AR TR LI ILIR ]
=y 8 WA TRL MarbIg Hef R newi iyl .
Ja L S s ATy PUWS ASD VALVE TEALS MOT iE.ITE TR NT
NG LR A ] pronccre mac Thwadl T COTIVEY NG TN S WAL LT
Bure L FTALIANCE FOmeert WTE PONIZIR CAZLE INSUAATION. ELLCTR.TAL SITCHES

! - C R T R G TR [0t u T )
qas maTimy PRt
COnu et TUlR COA DN W Th

PRRANEYE FEE HAR L)
P iR rIRCRbie TALE, .
ST

MECLLLANEOUS -~ mwtiikaling



Py S e R A BT m eyt

© m m hmeettralie oA S

Document hosted at JDSU PRA
. ... ... .. htp/;www.dsupra.com/post/documentViewer.aspx?fid=efdbalbe-4f93:42f2-aa58-7e9f944bf975

-19~

- III. HEALTH HAZARDS

The hezlth nacards resalting [rom|exposure to asbestos

were firs: identified in ccoupational settings with high
levels of fibars producing acshestosis and,or lung cancer.
More recent medical investioations have #lso uncevered
hazards in non-occupational settings, with low levels of
fibers producing mescthelioma. This section discusses asbesto:zis,
lung canzer and mesothelioma as they have been reported by
various medical invectigators.
A. ZILcbestosics
Occupational health hazardés associated with the inhalaticn
of astestos fibers were documented in the early 1900s. The

health risks include non-malignant pulmonary fibrosis (or

ashestcsis), and several types of malignancies ~-- bronchogenic

cercincma {lung cancer), |pleural and peritoneal meso:heliomai

and possibly other tutnors. 35/

In Europe, especially England, medical and governmentcal
autheorities began recognizing and recording sericus pulmenary
illnesses and deaths occurring in asbestos factory and mill
workers as ezrtly as the turn of the ceﬁtury. In 1906, H.

Montacu-#urray, a physician at London's Charing Cross Hospital,

15/ W. B, Reitze, W. J. Nicholson, D. A. Holaday, I. J.

- Selikoff, “Application of Sprayed Inorganic Fiher
Containirg Asbestos: Occupational Bealth Hazards,® 233

2merican industrial Hyociene Associastion Journal, 178 (1972).
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reported to a Departmental Committee on Industrial Diseases
in Grea Britain the autcpsy findings of a man who had worked
far ten years in the carding room of an asbestos fectory.
Montagu-Murray determined that the man had died of pulmonary
fibrosis. 16/ Montagu-Murray considered that the workroom
dust had caused the lung scarring, or fibrosis, but predicted,
wrongly, that since the disease possibility was recognized,
similar cases were unlikely to occur in the future. 17/

In North America concerns over asbestos related health
hazards surfaced about a decade later than in Zurope. A
Canadian health inspector, examining conditions in_an asbestos
factory in 1912, noted the remarks of a local physician,
who commented that large amounts of asbestos dust floating
in the factory's cebbing room had a "weakening eifect”
on the workers' lungs. 18/

The year 1924 is considered to be the turning point
in the redical recognition of asbestos related health hazards.
In that year Cooke published an article, "Fibrosis of the Lungs

Due to the Inhalation of Asbestos Dust™ in the British Hedical

16/ I. J. Selikoff 2nd D. H. K. Lee, Asbestos and
Disease, 20 (1978).

17/ I. J. Selikoff, "hsbestos-Associated Disease,”

568 in Marcy-Dosenau Public Health and Preventive Medicine,
{l1lth ed. John M, Lact 1980C}).

18/ I. J. Selikoff and D. H. K. Lee, supra note 16, at 21.
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Journq;, which reported theo death of ar asbestos worker from
pulmoraary fibrocis, The autopsy reveasled "curious bodieé'
in the lungs of a woman who died after working thirteen
Years in a British asbestos textile factory, 18/ It was not

until 1929, that the *curious bodies"™ becare known as "asbectos

bodies.: 20/ In 1827, cooke made a more detailed study of pul-
monary fibrosis in asbestos workers and coined the term

"asbestosis,"® 21/

Herewether's description of asbestosis in 1930 leg to the

British Parliament's rromulgation of environmental regulations

and medical contro! in the United Kingdom which became effective

in 1932. 22/ & year earlier, Parliament classified asbestosis

as a compensatory disease frequiring mandatory pPost-mortems,
thus, «iding medical research. 23/

In 1938, authcrities in the United State- proposed

guidelinres for acceptable dust concentrations in the asbestcs

18/ M. Villecco, 'Technolagy: Spray Fireproofing Faces

Control or Ban as Research Links hsbestos to Cancer,"
133 Architectural Forum 52 (1970).

20/
2

20 I. J. Selikoff and D. H. K. Lee, Eupra note 16, at 22,

21/ National Aczdemy of Sciences, Committee on Biological
Effects of Atmospheric Pollutantsg, Asbestos: The Need
for ang Feasibility of Ajr Pollution Controls, 4 {1971),

22/ 1979 Bearinas, suora note 2, at 419,

23/ M. Villecco, Supra note 1%, at 51.
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textile industry. These guicdelines, proposed by Dressen
et al., were published in a U.S. Public Health Bulletirn, 24/
Thus, the firet clearly demonstrated and officially re-
cognized adverce effcct of exposure co asbestos was the disabling
disease of asbestotic preumoconiosis, or asbestosis. 25/
Asbestosis is a diffuse, pulnonary fibrosis, which is progressive
and non-malignant. It is initiated by the inhalation of micro-
scopic airborne asbestos fibers. When inhaled some of the
fibers become entrapped in the lungs and remair there causing
biological actions. 26/
Although in its earlv stages asbestosis may not be
detected by x-rays, they eventually will show "diffuse
interstitial fibrosis {(increased fibrous tissue growth} in
the lungs.™ 27/ Apart from radiographic changes, clinical
manifestations of th2 disease are: dyspnea, or shortness
of br.ath; diffuse basal rales, or basal lung noises; couching;

restrictive pulmonary lung functicn; clubbing of the fingers

24/ National Academy of Sciences, Committee on Biological
Effects, supra ncte 21, at 4.

25/  1bid.
26/ George A, Peters, and Barbara J. Peters, Sourcebook

on Asbestcs Diceaces: Hedical, Legal and Engineering
Aspects, B2 (1980).

27/ 1379 Bearings, supra note 2, at 419.
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{thickening and cuzvature of the fingernails); erd cyanssis,
(or deficicent oxygenation of the bicod causing a bluish
coloration of the skin and rucous membranes). 28/ 1In its
severe forms, death may result because either ¢he lungs
with their decreased vital capacity are unzble to previde
encugh oxygen to the body, or, the heart is unable to punmp
blood through the scarred lunge, causing cardiac arrest. 29/

B. Lung Cancer

In the past thirty to fcrty years, malignant carcinomas
(cancers) of the lungs, laryn:, gastrointestinal tract, and
pleural or peritoneal mesotlielioma have been linked to asbestos
expocsure, In May, 1935, Lynch and Smith reported in the
United States thaot an autopsy performed on a fifty-seven
year—-o1ld asbestos mill weaver with twenty-one vears of exposure,
showed carcinoma of the right lung as well as asbestosis. 30/

In October, 15325, Gloyne published an account of “wo cazes
of lung cancer and asbesteosis, Both victims were women; one

workeu as an asbestos epinner for eight years before her deatn,

28/ G. A, Peters and B. J. Peters, supra note 26, at B4-B5;
National Academy of Sciences, Committee on Biological
Effects, supra note 21, at 4.

23/ 1979 flearincs, zupra note 2, at 419.

30/ 1. J. Selikoff and D. B. R. Lee, supra note 16, at 26,
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and the other woman was exposed to asbestos for only nineteen
months, fifteen years before her death. 31/

Throughout the 1940s evidence accumulated linking asbestos
exposure and lung cancer. 1In 1943, Wedler found a 16% pre-
valence of pulmonary carcinoma in ninety-two autepsy reports
on asbestotic patients. 32/ Herewether's 1947 Report of the
Chief Inspector of United Kingdom factories related thirty-one
cases of lung cancer in 235 patients known to have died with
asbestosis during the period 1923~1946. This was a cancer
rate of 13.2% as opposed to an incidence of only 1.32% (91 of
6884) in persons certified as having died of silicosis during
the same period. 33/

Hueper, writing in 1951 said that:

Althouvdh Warren rather recently maintained
that the connection bztweer asbestosis and
lung cancer is of a coincidental nature, the
zrtual existence of a causal relatioaship
appe.rs very likely. 34/
Commerts of a simiiar Naoture to Hueper's were made by Gloyne

who had examined 1,247 lung specimins for pneumocenriosis

sent to him during the period 1929-1949. Gluy=e stated:

3/ 1bid.
32/ 14. at 27.
33/  Ibid.
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Whether [workors with 2 dust hazard! have a
rigk over and above [that of the generul
population) as a result of their occupction
cannot vet be clearly shown, but the
mortality ¢f the ashestos workers is
disturtbing. In the precent serieg, 14% of
the patients with asbestosis also had
primary cancer of the luna. This is all
the more striking because o many of them
(41.2%) were fcmales. 35/
In 19855, Doll reported ¢n coroners' autopcsies performed
since 1935 on persons employed at a large asbestos works.
In studying these reports, Doll concluded that lung cancer
was a specific industrial hazard faced by certain zsbestos
workers: and, he found that "the average risk among men
employed 20 or more years had been 10 times that experienced
by the general population.” 36/
While lung canrcer occur= in people who have had no known

e¥sosure to acbeston, the risk of disease increases scine five

to ten times with moderate exposure to airborne asbestos filerse,

Though results of medical and scientific studies ¢eem to in-
dicate that "no single type of fibre seems to be especially

important in relaticon to the lung carcincma risk™ 38/,

35/  Ibid.

36/ Ibid.

37/ G. A. Peters and B. J. Peters, supra note 26, at ES.

38/ J. C. Gilson, “Asbestos Cancer: Past and Future Hazards,”

66 Proceedings of the Roval Society cof Medicine, 325
873).

—
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37/
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*(r)ecent surveys [McDenald et 2l., 1971, Newhouse 1969,
Newhouse et al., 1972} have produced good evidence that the

lung carcincma risk is dose related.” 39/

One of the msjor problems in attempting to determine the
level of asbestos exposure which is hazardous and cancer-producing
is the long latency period of fifteen to thirty-five years

or so betwean the first exposure to asbestos and the clinical

evidence of cancer.

Cancer latency pericds vary because of individual
reactions to carcinogens and differenccs in

length and intensity of exposure. For any given
exposure Gose, some individuals will respond
early, some late and some not at all. For each
exposure level a different latent period probably
exists. These latent periods are probebly related
to the intensity of the exposure. 40/

In the early 196C's, Selikeft, Hammond, and Churg studied

the case histories of (32 aszbestos workers., They calculated

that ty 1862 there should have been 203 decths among this
group: however, there were 255, an excess of 20%. ‘A 1967

study of 370 union members revealed =imilar data,

The number of deaths was not the only alarming
finding, but also the caucses, None in the general
population would have died of Asbestosis, but

many of the asbestos workers did. There was also
an extremely high incidence of cancer among the
workers, especially lung cancer. (Not one died

33/  Ibid.

40/ 1979 Hearings, supra note 2, at 427.
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of lung cancor wno was not also a smoker, but
that is little consolation.) 41/

Selikoff, Hammond and Seidman gathered mortality data
on 17,800 asbestos insulatior workers for the period of
January, 1967 to December, 1976, During this period, 2,270
of these individuals died. It was found that 44% died from
cancezs, including z0% from lung cancer, and 7% from mesothelioma.
Additionally, 7% of the workers died from asbestosis. 42/

It should be noted that deaths from mesothelioma and asbestosis
are rare in the g2neral population., The lung cancer death rate
in this study ex:ceeded the general population (white males)
lung cancer ceath rate by.a tactor of 4.58. 43/ In the
Nicholson report in which the Selikoff, Bammond and Seidman
study is discussed, the authors corment on thnese sStatistics:

Comparing the freguencies of deaths from cancer

and astestosis in these workers with those amcng

the gencral population, nearly 40% of the deaths

can be attributed to their occupational exposure
to asbestocs. 44/

41/ M. Villecco, supra note 19, at 51. According to Villecco's
article, Dr. Selikoff estimated that 75% of the adult
male population smnked at that time.

42/ W. J. Nicholson, A. N. Rohl, R. N, Sawyer, E. J.

Swoszoski, J. D. Todaro, Control of fprayed Asbestos Surfaces
in School Buildings: A Feasibility Studv, Report to the
National Institute of Environmental Health Sciences 3 (1978).

Id. at 48,

d.

13/ 19
8/ 1

at 3.
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Nicholson also obsarved:

tuv. It bhas been calculated that the combhined risk
of dying of lung cancer of an asbestos worker who
smokes i5 92 times that of an individual who
neither smokes nor works with asbestos. 45/

In 1973 Gilson diccussed some of the factors influencing

asbestos related cancers:

The more impsartant and specific factors affecting
the incidence of asbestos cancers are becoming
clear. The totzl dust dose as well as the
pattern appesats important ... The four important
common types of fibre - chrysotile, amosite,
crocidolite, and anthophyllite = diifer in their
bislogical effects. The degree of dispersion,
diameter, length, and shape of fibre markedly
influerce where the duct is deposited in the
lungs and its subsequent elirination, and
probably its biological effect. The lapse of
time between firct exposure and the detection of
associated cancers is long - rarely less than
twenty years for mesothelioras.... Cofacters,
especially vigarette smoking, are certainly
imporcant; othars, such as heavy metals also

in the dust, mav be relevant. 46/

C. |Mescthelioma

tescthelioma is a diffuse cancer which spreads over
either the surface of the lungs -~ pleural mesothelioma,
or, over the surface of the stomach lining -- peritonezl

mesotheliome. Both pieural and peritoneal mesothelioma

4%/ W. J. Nicholson, "Case Study: Asbestos - The TLV

~ approach,™ .71 Annals of New York Academy of Scisnces,
164 (1976). '

46/ J. C. Cilson, supra note 38, at 397.
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are usually marked by severe pain, which in meny cases is
unresgonsive to analyesics. Death usually occurs within
one to two years of diagrosis and often strikes within a
matter of months. &s of this date there is no effective

treatment for mesothelioma, nur is there an effective screening

method. 47/

Mescthelioma|™is a relatively rare form of cancer whoszse

relationship to asbestos has been generally known since the

late 19330's." 48/

In Askestes and Disease, Selikoff attributes the first

published account of mesothelicoma to E. Wagner, who in 18790
described a primary neoplasm or tumor of the pleura. Selikoff
goes on to trace more recent notice of mesothelioma. In 1947,
Mallory et al., ir studying records from Massachusetts Ganeral
Hospital, reparted a case of mresothelioma of the pleura and
pericardium. The victim worked with asbestos -- cutting in-
sulation board.

In 1963, Wagner repor:ed to the International Congress on

Occupational Bealth in Johannesturg that he had seen 120

47/ G. A. Peters and B. J. Peters, supra note 26, at B§-B7.
48/ Batdy v. Johas-Manville Salec Corp., 509 F. Supp. 1353, 1355
{(E.D, Tex., 1881).
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cases of mecothelioma in South Africa since 1856. Int-rc-
estingly enough, Wagner stated that more than half of these
cases were people who had never worked in the asbestos
irdustry, but, who had liv2d in the vicinity of the Northwest
Cepe crocidolite asbestos mines and mills. Thus, the
importance of environmental exposure was established. 49/

The link between enviceanmental esxposure to asbestos and
the occirrence of mesothelioma was further documented by

Newhouse and Thompson in an article publish<d in the British

Journal! of Industrial Medicine. Newhouse and Thompson studied

seventy-six Lorcon Hospital patieats Jiagnosed as having
mesothelioma from 1917 to 1964. Of these seventy-six, "31
{(40.8%) had occupational exposure to asbestos, 9 (fi.&%)
had a relative who worked with asbestos, 11 (14.5%) had
neither of those backgreunds, but had lived within a half
mile of an asbestus factory, and 25 (32.9%) had no known
contacts®™ with asbestos. 5C/
Evidence of indirect occupational exposure to asbestos

and the incicdence of mesothelioma accumulated rapidly in the

49/ 1., J. Selikoff and D. H., K. Lee, supra note 16, at 28-30C.
50/ National Academy of Sciences, Committee on Biological

Effects, supra note 21, at 17.
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1970s. Harries, in 1972, reported on thirty-ceven cases of

resothelicaa diagnosed |in shipyard workers "whose only erposure

to asbestos was fron proximity to asbestos worlkers." 31/
Nicholson reported that another study showed that gold
miners exposed to relatively low levels of asbestos {zbout
one-tenth of the Cccupational Safety and Health Adrinistration
Standard in force at the time) "had three times the expecteld
risk of malignant respiratory diseases.” 52/ It was found
in a study of the mortality records of a large U.5. asbertos
products manufacturing facility, that workers in licw dust
areas, who had "minimum risk of death from asbestosis, had
the same high risk of death fror cancers as workers in
dustier areas.” 53/
Thece reports of increasing incidence of resctheliomna
are particularly cisturbirg for several reasouns, first, unlike
asbestogis, mescthelioma doces not appear to be almost cxclusively
an occupational hazard. Many docutiented cases of m2sothelioma
have occurred in environmental circumstances, such as in persons
living in the same household as an asbestos worker, or residing

within the neighborhood of an asbestos mine, factory, or

51/ 1979 Hearinac, supra note 2, at 429,

52/  Ibid.

53/  Ibid.
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miil. 54/ Another disturbing factor associzted with mesothelioma
is the very low level of achestos exposure involved in a num-

ber of casev. In Sourcchonk on Esbestos Disease: Hedical,

Legal, and Encinevring Aspects, the authors write that tle

prevention of mesothelioma "is best accomplished by avoiding
exposure to asbestos. No threshold has been established

to define what might be a reazsonably safe exposure level." 55/

Gilson addrecses the problem of dose level in "Asbestos
Cancer: Past and Future Kazards™ ir writing:

Information about the dose of dust and risk of
mesothelicma at present is qualitative. There
are many reports of cases followirg short
exposures -- a few weeks. Cases kavz rcllowed
exposure to dusty clothes in the home. 1In
additinn, asbestosis 1s often absent, again
indicacing a relatively small dose of dust
[Wagner et al., 1971} but there is evidence of
a relation of risk to dust and Jength of
exposure [Newhouse et al., 1972]. 56/

Finally, there is the factor ¢f a long latency period,
which aimost always comes into Play in the incidence of mesotheljoma.

According to Grundy and Miller, mesothelioma in adults generally

occurs in the sixth or ceventh decade of life, often following

24/ W. J. Nicholson, E, J. Swoszowski, A. N. Rohl, J. D. .
Todaro, A. Adams, "Asbestos Contamination ir United States

Schools from Use of Ashestos Surfacing Materials,” 330 Annals

of the New York Z_udemy 595 (1979).

55/ G. A, Peters and B. J. Peters, supra note 26, at R7.
6/ J. C. Gilson, supra note 38, at 400.
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a brief high dose or a prolonged low dose exposure to asbestos,
with usually a latency pericd of 20-40 years between initial
exposure and tuzor manifestation. 57/

While there are a number of repocts linking the incidence
of asbestos reclated disease to workers heavily exposed, 58/
the guantitative effects of low-level environmental exposure
to asbestos fibers, is not so heavily documented. dowever,
it should be noted tha: foreign research on occasion has

been more advanced than Americzn research. 59/

37/ G. W. Grundy and R. W. Miller, "Malignant Mesothelioma
in Childhood: Report of 13 Cases," 30(5) Cancer 1217 (1972).

58/ one report which the Peters discuss in Sourcebook is

that of P. L. Polakoff, "Ashzcstos Pelated Diseazses Hazard
Prevention™ puklished in 1979 in Bazard Preventinn. Polakoff
estimates "that som2 20-25% of the heavily exposed workers
will die of lurg cancer, 7 to 10% of mesothelioma, and 8
to 9% of gastrointestinal cancers." Additionally, “"another
10% will die of complications associated with asbestos,”
According to the report, "(t)hat [epresents ... a staggering
total of 1.6 rillion workers expected to die of an acbestos-
related diseacte, which represents about 67,000 deaths per
yYear in the United States {about 17% of all cancers detected).”
G. A. Peters and B. J, Peters, supra note 26, at B19.

59/ See p. 36, infra.
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IV. IMDUSTRY AWARENESS OF ASBESTOS HEALTH OAZARDS
This section discuszes the issue of asbestcs industry
awarencss of occupatioﬁal healli hazards. What ashestos
manufecturers knew or should have known is important for
purposes of establishing "failure to warn, " “failure to
test,® and "foreseeability of harpm." Tnese elements are
predicates for the restitution and preducts liability theories
of recovery, discussed in Section II of the Legal Tssues
Section of this report.
For examnpie, plaintiffs may attempt to impute knowledge
based on such things 2s a 1918 bulletin on "Mortality fronp
Respiratory Diseases in Dusty Trades," by the D.S. Bureau
of Labor Statistics reporting “that it was the Practice of
Amzrican and Canadian insvrance companiec not to insure
asbestos workers duz to their assumed health riskzs." 60/
The focus of discussion here however, is a series of
letters allegedly between various members of the astestos
industry recently discovered during products liability

litigation. 61/ Thess letters hava been used by plaintiffs

in |products liability litigation against the industry to

contend that members of the asbestos industry sought to
obscure data on tha relationship between asbestos exposure

and disease,.

60/ Asbestos Litication Lenmorter, February 7, 1979, reorinted
in 1579 Hezrings, Soprs note 2, at 485, 492.

61/ The documents referred to in this section were produced
in litigation against the industry in Barlieb v. Turnar

& licwall, Ltd., Civil Zctien He. 78-1027 (E.D. Fa., Consolicated
Rov. 7%, 1%80;.
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It is stressed at the ou%set that industry delendants
may dicpute tha authenticity of the docurents cited in this
gection, or may otharwise cnnuast the of conclusiong dravn
from the documents. We do not atterpt to ralse or resolve
such issues, but do set forth examples of the docuunents,
since the government obviously may attempt to use them to
help prove "failure to warn," "failure to test,” and "fore-
seeability »f harm," if litigation should be brought agairst
asbestos manufacturers to recover the costs of abating
asbestes hazards in the schools.

While the narrative of the following documents is set
forth in an affirmative style to aid comprehension - inserting
the word "allogedly” in every sentence would become painfully
repetitious -- we expressly caution that there may be perfectly
valid objections as to the authenticity or adnmissibility
of any or all of the letters, reports, studies, minutes,
or other documents discussed or quoted, in the remainder of this

section.
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In a|December 10, 1934 (letter from Vandiver Brown,

General Counsel for Johns-Manville, to Dr. A.S. Lanza, Medical
Director of the Hetropolitan Lite Incurance Co.,, Brown pointad
out that Lanza omitted from a galley proof of an article

he was preparing, entitled, "Cffects of the Inhalation of
Asbestos Dust on the Lungs of Asbestos Workers," observations
appearing in the original draft which minimized the seriocusness
of disease due to ashkestus exposure. Brown went on to say,
"observations included in your original report presented

an aspect of your survey that was favorable to the industry
angd we should like to see them retained."

On September 25, 1935, A.S. Rossiter, editor of Asbestos,
wrote to Sumner Simpson, President of Raybestos-Manhattan,
requesting permission to report on asbestosis and the work
being done to reduce or eliminate ths disease. Rossiter
stated that "[allwavs you have reguested that for certain
obvious reasons we publish nothing, and, naturally your
wishes have been respected.” On Qctober 1, 193%, Sumner
Simpson wrote to Vandiver Brown about the letter from Rossiter
and commented, "I think the less said about asbestos, the
better off we are, but at the same time, we cannot loce
track of the fact that there have been a number of articles
on asbestes dust control and asbestosis in the British trade

magazines.” Simpson further commented on Rossiter's cooperation
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82ying "[t]he magezine ‘Ashestos' is in the business to

publish articles affccting the trzde and they have been

very decent about nct reprinting thre Englizh articles.”

Vandiver Brown replied on October 3, 1335, "I guite agree

with you that our interests are Lest served by having asbestosis
receive the minimum of publicity."”

Regarding foreiyn research, Brown suggested to Simpson

that they:
wern the editors to use American data on
the subject rather than English. pDr. Lanza
has freguently remarked, to me personally
and in some of his papers, that the clinical
| picture presented in North Arerican loczalities
’ where there is an asbestos Qust hazard
is considerably milder tnan that reported
in Ingland and South Africa.
The industry allegedly began supporting its own research
at Saranac Laboratory, Saranac, New York.
Simpson wrote to F.H. Schluter, Presiden*t of Therxoid
Rubber Co., on November 10, 1336, describing a proposal
for asbestos manufacturers to take over Dr. Cardner's study
on dust at Saranac Laboratory, cach one paying an equal
arount. After completion of the research, the subscribers
could then decide whether to publish the results. Sizpson

added, "My own idea is that it would be a good thing to
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distribute the infarmation among the medical fraternity,
providad it is of the right type and would not injure our
compenies.® Simpson stated that the industry needs information
to support them in Court ané that “[wje co know that Acbestos
Fibres cen, and do, get into the lungs, 2né may set vp a
Fibrosis condition, which, for want of a better nare,
some doctors have called Asbestosis.”
On Hovember 20, 1936, Vandiver Brown, sent a letter
to Dr. Gardner regarding the terms of agreement for research
by Saranac Laberatory for the asbestas industry. The agreement
included the undarstanding that:
the results cbtained will be considered the property
©i those who are advancing the rejuired funds, who
will determine whether, to what extent and in what
manner they thall be made public. In the avent
it is decred desirable that the results be made
public, the manuscript of your study will pe
submitted to us for approval pricr to publicatien.
Having embarked upon the three year study of asbestos
‘dust at Saranac Laboratory, Simpson wrote to Rossiter
(Rsbestos magazine) on March 22, 1939, about means of dust
abatement, and of his intention to hold back such information
until the report is completed. Simpson added, "I can tell
you'confidentially, but am not willing to make it public,
that the air can be kept below five millior microns, with

proper controls, but I aw not willing to start a controversy

with my competitors.® On March 23, 1939, Rossiter responded
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in a letter to Simpson, expressing his understanding that
any preliminary research from the Saranac research should
be kept confidential:

The information you give as to your

Saranac investigation is mest

interesting. Of cour=se we understand

that all this information on asbestosisg

is to be kept confidential and that

nothing should be published about

ashestosis in "ASBESTOS™ at present.

It has been asserted that "{f]rom the war years on, an

avalanche ¢f aata was forthcoming from the scientific
community about the relationship of asbestos to asbestosis
and cancer." 62/ 1In 1949 a health survey of 708 Johns-Manville
employees was completed. The company's report found that
75% of the workers (534 of 703) given x-rays showed as a minimum
some degree of fibrosis of the lungs. WNevertheless, it is alleged
that the conclusions and recommandations were neither made public
nor ~ommunicated to the workers. The report stated:

X-rays of these men show that the increase

in fibrosis of the lung is directly

procportional to the length of exposure to

asbestos dust.

There are 7 cases of asbestosis and

52 cases in a "Pre-Asbestosis Group.®™ Thesz

5% are probable compensation claims.
Another 475 had early signs of a non-specific fibrosis,
*all of whom will show progressive fibrosis if allowed to

continue working in dusty areas.“ The report further stated:

-

2/ Asbestos Litiaation Reporter, supra note 60, at 4E8.
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It must be remembered that 2lthcv-h these men have
the x-ray eridence of ashestosic, they are working
today and definatelv [sic] are not dicabled from
asbestos. They have not been told of vhi: diaynosis
for it iz felt that 23 long as the man resls well,
is happy at hore and at werk, and hisgs physical
condition remains good, nothing should Le said....
[Als lon3 as the man is not dicabled ... he can
live and work in peace and the Conmpany can bhenefit
by his wany years of experience. Should tho

ran be told his condition today there is a vary
definite possibility that he would becora rentally
and physically ill, simply thkrough the knowleage
that he has asbestosis.

Although the rnen were not disabled at the tire from
asbestosis, the report conceded that the fibrosis was irreversible
and employees with this condition had a more difficult
time when stricken by secondary infections such as pneumonia
and influenza. An August 1949 memo attached to the survey

commented on the recuglts:

The counclusicns seem unaveidable -= that thu=

dust is causing significant lung changes in

many cases, it largely being a matter of ti e,

ard the further ceonclusion that many cises are

likely to rasult in claims.
If in fact such a study was performed and the results deliberately
withheld, the results may have been extremely unfortunate. It may
be argued that workers with early fibrosis could have changed
occupations, thereby escaping later death or disablement had
they known of the danger. New 2nd future workers could have

demanded safeguards or exercised an informed choice to engage in
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otner occupations. The chereholders of the corpany miy have
been forewarned. 63/ Medical and public knowledge of the
hazards of ashbestos fibers may have been sigrificantly advanced
if the results of the study had been dicseminated.

The Jdocumerts which may be used in attempts to support
claimy against manufacturers, were zllegedly not confined
to one or two members of the industry. Additional documents
may be used to contend that the Asbestos Textile Institute
(ATI), an industry associa%ion, discouraged research and
publication that would confirm the carcinogenicity of asbestos
fibers.

Minutes of the June 9, 1855 General Meeting of the ATI
discussed two proposed studies -- a cardio-pulnonary study, and an
autopsy study. The cardie—~pulmonary study "would be desirable,”

but was rejected because of the "inability cf member comzanies

'

to obtain candidates for participation in the project.® The
autcpsy study "was considered ill-advised at this time due to
its implication that a relationship existed hetwsen asbestoszis
and carcinogenic development, a condition wnhich, to date,

has not been 2stablished although it has been given rather

wide-spread publicity in the press.”

63/ Johns=Manville had its financial statement gualified
by its auditecrs because of the growing, but unknown

ultirate cost cf asbestos litigation to the company. See

Asbestos Litication Reporter at 3,058-59 (Mar. 13, 1981}).
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On March 7, 1956, the ATI Air Hygiene Committee and the

Board of Governcrs met separately. The minutes of these
meetings discussed, ®A Quest Into the Environmental Causcc of
Cancer of the Lungs," Public Health Mcnograph No. 36 {1955),
by Dr. W.C. Hueper, Chief of Environmental Cancer, National
Cancer Tnstitute, Watiocnal Institute of Health, Bathesda,
Maryland. The Air Hyoiene Committee reported that the publicctian
"ties together Asbestosis and Cancer throughout - creating
a new word for the Medical Cictionary such as Asbestosis-Cancer,"
and that according to Dr. Hueper, "Asbestosis-Cancer can be
found after expésure of & months to 42 years in ages of people
from 25 to 65 years.,.. According to him all workers in this
industry are susceptible,® Hueper alss had guggested the
presence of environmental hazards due to asbestos by "infer([rinc)
that Asbestosis-Cancer may be determined in an actopsy performesd
on persons living in the area of a plant.”

. Pr. Renneth Smith, Medical Director of Johns-Manville
Corp., characterized Hueper's Publis Health Monograph No. 36,
as well as other Hueper publications, such as "Silicosis,
Asbestosis, and Cancer of the Lung," as “"damaging inforration."®
Consequently, Smith recormended to the Air Hygiene Committee
that the ATI "begin a study of the relationship of Lung

Cancer to Asbestosis in our industry.®™ Dr. Smith said that
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*"he has no e¢vidence that there is not a relationship between
Aobestesis and Cancer,” and that the study be perforred
by the Industrial HMyglen: Foundation of americs, Inc., tellen
Institut>, Pittsburgh, Pannsylvania,
The Air Hygiene Committee reported to the ATI Board
of Govearrors on March 7, 195€. The minutes stated tha+:
[mluch of the information set forth in [the Hueper]
report is unsubstantiated and is in variznce
with established understanding and knowledge of
informed wmen in the medical profession. However
this article is apparently assumed to be the
only authentic treatise today....
Dr, Smith then recommended befcre the Board of Governors
that the ATI "initiate a program of investigation and publicity
to counteract the unfavorable publicity presently directed
to the asbestos industries as a result of the work of Dr. Hueper."
On March 8, 1956, minutes of the General
Meeting of the ATI also discussed the Hueper report. It was
announced a2t this meeting that the Board of Governors "appropriated
sufficient funds to initiate a preliminary survey to investigate
the possinility of more concerted action decigned to refute
the work of Dr. Bueper.”
One year later to the day, March 7, 1957, the Air Hygiene
and Manufacturing Committee of ATI met. They discussed and rejected
two memoranda on proposed studies prepared by the Industrial

Bygiene Foundation (IHF) for the ATI., Both studies were rejected.

The first, "Memorandum on Proposed Epidemioclogical Study of
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Lung Cancer in Asbectc:s Workers," was rejected beczuse "[tlhere
is a feeling amona certzin mempers that such an investigation
wauld stir up & hornet's nest and put the whole industry under
suspicion.” The seccnd, “Hemorandum Regarding Envirenmental

g

Dust Survey," was turned down because ATI "did not belicve

it to be of great enough value to justify the cost.” 1In an

Anril 26, 1%57 letter, D.R. Holmes, Chairman of the Air Hygiene

Comrrittee informed Dr. Daniel Braun, Medical Director, Industrial

Hygiene Foundation, that the ATI had rejected both IHF proposals.
The Johns-Manville Health Review Committee minutes of 1957

and 1958 between a tearc of decters and company officials,

discussed the health of various employees. The focus was on

potential liability —— whether funds should be cet aside for

impending claims, whether employees should be told about their

medical conditions, and whether the reason for a transier

should be discussed with a worker. Dr. Smith commented during

a March 5, 1958 mceting on the medical condition of various

employees, "We take the x-rays for our own protection, nct

for social obligation.® And regardirg the use of a respirator

which would protect a worker, C. Sheckler, & Johns-ianville

official commented, "I would rather see us nove him out than

wear a respiratory [sic}. All the key men, salaried employces,

are in this area. If I move Trilone, T might as well see him

off."”
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In a Dacember 30, 1957 letter to Ivan Sabourin, Quebec
Aebestos Mining Associatien (Q.A.M.A.), Dr. Smirh commented
approvingly on the condensaticn of a survey by the Indastrial
ilygiene Foundation, Mellon Institute, which deleted all references
to the association of ashectosis and lung cancer, aud the re-
ference to smoking and lung cancer. gmith then reminded Sabourin
that “this report will be subjected to eriticism when published
because all other authors today correlate lung cancer and
cases of asbestosis.”

It has been asserted that it was not until 19C4, when
the report by Dr. I. J. Selikoff was published on his study
of 1,50C workers showing a high incidence of cancer, that
some of the asbestos cormpanies began providing warnings to
2ccempany some of their asbestos products. 64/ The seminal
case in asbestos proeducts liability litigation however,
found thece post-1964 warnings to be inacdeguate:

It should be noted that none of these so-
called "cavtions® intimated the gravity of
the risk: the danger of a fatal illness
caused by asbestosis and mesothelioma or
other cancers. The mild suggestion that
inhalation of asbestos in excessive guanti-
ties over a long period of time “may be harm=
ful® conveys no idea of the extent of the
danger. The admonition that a worker should
*avoid breathing the dust™ is black humor.
There was no way for insulation wor<ers to
avoid breathing asbestos dust. Borel wv.

Fibreboard Papar Preducts Corp., 493 F.2d 1076
at 1104 (5th Cir. 1973), cert. denied, 419 U.S. B&¢

(1974).

——

64/ rebertos Litization Reporter, February 7, 1979, reprinted
in 1979 Hearings, Budra note 2, at 488,

y - itk soniithe. Shesni et
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In 1969, at Johns-Kznville:
A policy of refusing to sell acbestos fiber for
nen-essential uces that might unduly exnoese the
general public te the inhalation of nshastos
dust, L2$ Leen established. For exonmple, during
the year, Johns-Hanville czased selling fiber
to menufacturers of modeling corpounds used in
grade schools.... §5/
There are approximately 10,000 asbestos liapnility cases
now pending, most of which have been broucht by work=rs
who used asbestos products on the job, seeking recovery
from asbestos marnufacturers for death or disablement. The most
widely cited asbestos products liability decision concluded that
"{t}jhe unpalatable facts are that in the twenties and thirtieg
the hazards of working with asbestos were reccognized,...During his
working years, he [Borel] received no warnings of any kind fronm
three of the six defendants. The other three defendants issued

no warnings until 1964-1966, Lty which time adequate warnings would

have come too late for Clarence Borel." Borel v. Fibrebcard Paper

Products Cerp,., 493 F. 24 1076, 1166 (5th Cir. 1973), cert.

ceniad, 419 U.S. 869 (1974},

In conclusion, the state of medical (discussed in section III,
infrz) and industry knowledge (discussed here) of the hazards
of asbestos fibers may be contended to be sufficient to
impute a "duty to warn”"™ and a "duty to test" to the rnanu-
facturers of asbestos products, wnd torprovide a stis for
asbestos school hazard claims against them based on restitution,

strict liability, and negligence. 66/

65/ Report to the Board of Directors on Asbestos and Health,
- Johns-Manille, June 15, 1569.

66/ Eee Surmary Section of Legal Issues portion of this
neport, infra.
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Finelly, it 1s again stressed thzt there may be perfectly

valid objections a3 to the authenticiiy or admissibility of any

or all of the purperted
or qucced here. At the
foresecability, failure

in the Borel case prior

industry docuinents that have been discussed
same time, it should be recognized that
to warn, and failure to test were ectablished

to discovery of thece documents, based on

imputed knowledge of the types of medical studies discussed in

section II, infra, including the 1938 Public Health Service Report,

: and the 1945 Fleischer-Drinker Report. See discussion of Borel

P decision at p. 139, supra.
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V. ASBESTOS IN THE SCHOOLS

Asbestos preducts uged in school construction include
cement products, plaster, fireproof textiles, vinyl floor
tiles, thermal and acoustical insulation, aznd spraved materials.
The hazard created by the use of asbestos in schools is
affected by the properties and the amount of asbestos used,
This section discusses the poiential school hazards that
exist in light c¢f these factors.

A. The Characteristics of Friabl= Asbhestos

Hard asbestos-contzaining materials, such as vinyl floor
tiles, do not generally create exposure problems. Minor
disturbance to soft or loosely bound (i.e., friable) asbestos-
containing materials can cause the release of asbestos fibers. 67/
The presence of f{riable asbastos in school buildings has
been determired by Congress to b2 hazardcus, €9/ and it
found that "subscantial amounts of asbestos, particularly
in sprayed form, have been used in school buildings, especially

during the period 1946 through 1972." 63/

87/ U.S. Environmental Protection Agency, Asbestos-Containing
Materials in School Buildings: A Guidance Document,
Part I, 2~-3 (197%)}.

€8/ 20 U.S.C. 3601(a)(6).

69/ Id. at (a)(4).
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Friable material can be fluffy cr spongy in appearance,
It can have an irregular soft surface, or a textured, dense,
fairly firm surface., Friable astestos-containing materigl
can be crumbled and reduced to powder in the hani. Friable
asbestos-conteining materials have been used for fireprooiing,
and thermal and accustical insulation, and are commonly found
on steel support beams and columns, on the ceilings of class-
rooms, corridors, auvditoriums, cafeterias, machine shep
rooms, and storage rooms, They may also be found on cverhead
surfaces of indoor pools and gymnasiums. 0/

The asbzstos content of sprayed materials usually ranges
between 5% and 50%. Sprayed asbestos mcterial is a mixture
of asbestos fibers, other fibers {cellulose, non-asbestos
mineral fibers), and a binder. It is applied to ceilings,
beams and other surfaces by sprayirg. The resulting product's
friability can vary Ceprending on the corponents mixed with
the asbestos and the amount of cement added. 11/

Fibers are released from friable material as a result of
2 breukdown of the material due to vibrations, deterioration,
or direct contact and damage. As friesble asbestos material

ages, it can also lose its cohesive strength and release fibers.

70

/ U.5. Environmental Protection Agency, supra note 67, at 3,7.
1/ Id. at 3.
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Fallout of fibers fron deteriorating raterial is usgzll
-

at a low level, but continuous. Fiber releasge by contact

and darmage depends on the accessibility of the material and

deqgree of disturbance. In the case of damage, contamination

¢an be very high for brief pericds, and then gradually decrease

as the fibers settle, However, fiber releasge can occur

atter only minor contact with friakle material, Furthermore,

asbestos fibers cannot be easily destroyed or degruaded, and

their extremely small size and shape permit them co remain

2irborne for long periods of time. 72/

72/

at 2-4. In schools, much of the sprayed asbestocs

material is in view and ¢an be damaged causing fiber
release as a result of humerous common daily activities
in the school such acg:

1.

2.

6.

A ball hitting friable material on a gymnasium ~eiling
or wall,

Hanzing pictures or displays on friable materials,

Any mainteisance activicy involving contact with friable
material.

Water damage from roof or plumbing leaks will cause
deterioration of the material and in some cases
delamination (i.e., breaking away of lavyers of
material from the underlying surface).

Building vibrations from sources within or outside
the building, includivg activities on the fleor
above, or from machirery which can cause movement
of friable materials ang the release of fibers.

Vandalism caused by scraping or jouging causing the
release of acsbestos fibers,

U.S. Environmental Protection Agency, supra note 67, at 4.

: ‘ . : 4 st ol b
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When asbestos fiberc are released from asbestos-containing
materials they contaminate the building environment, thereby
ceusing building occcupants to inhale the fibers, Althcugh
most fibers will not rewmain in the lungs, some do, and those
that are retained will remain indefinitely. 73/

Fibers that have been releaced can remain suspended in the
air for many hours. After the fibers settle, however,
they can be resuspended in the air by disturbances created
by student activities or custodial work, such as dusting or
sweeping, thereby causing repecated exposure. 74/

For example, at even halif the present OSHA workplace standard --
which would be 1 fiber/cc, a resting young man will breathe
in approximately 2,880,000 fibers in one eight-hour work day.
In other words, even at low levels of exposure, an exposed
person may be breathing in hundreds of thousands, or even
millions of fibers, 75/

B. Use of Sprayed Ackestos

The Envirconmental Protection Agency (EPA) conducted a

survey of the presence of friable asbestcs-containing materials

73/ I4. at 2.
74/ Id. at 4.
15/ G.A. Peters and B.J. Peters, supra note 26, at D32.

B it sk B £
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in the ration's public schosls, As of April 1980, 763 school
districts, ccntaining 7,378 public schools (about 8% of
the nation's total) responded to the survey. Of the 6,422
schools in these districts which were built or renovated
between 1945 and 1973, 5,797 were inspected. Of the inspected
schools, 33% or 1,916 were found to have asbestos-containing
materials. 16/ The EPA estimates that during the school
year, three million students throughout the country are
potentially expised to airborne asbestos fibers from friable
asbestos-containing matcrials, 77/

During the latter part of the 1960s, concern arose over
the widespread release of asbestos fibers into the ambient
air around construction sites. Public agencies at the municipal,
state, and federal level began to respond to the awarenees that
the use2 of asbectos containing spray-on coatings respresented
a possible envirenmental hazard, and a hazard to the workmnen

applying the materials. 78/ &s a result, several cities

-

16/ U.S. Environmental Protection Agency, Support Document for
Proposed Rule on Friable Asbestos-Containing Haterials in Schoc
Buildings, 6-7 (19607}, ‘

i1/ 1d. at 12,

18/ 1979 Hearings, supra note 2, (statement of James P. Leineweber,
ph.D.)' at 178"79.

PO el ek



F L . - - a e & et A ol . sk i, e,
‘ _ et Smiimadits PRNSREIIETY -

e e i L R ToTe Tt T T U "Documiént ﬁo"s’ted'at'JDSUPRAv

http://www.jdsupra.com/post/documentViewer.aspx?fid=ef4balbe-4f93-42f2-aa58-7e9f944bfo75

~51-

and states including Boston, hew York, Philadelphia and Illineis
banned the use of ¢prayed asbesctos in 1970 angd 1371. 78/

In 1973, the EPA issued requlztions which barned the
spraying of friable materials containing more than one percent
asbestos for use as insgulation or fireproofing materials.

See 38 Fed. Reg. 8,826 (1973). The EPA requlations were
premulgated undez the acthority of the Clean 2ir Zect to
prevent the introduction of asbestos fibers into the outdoor
ambient air. However, indoor contamination alsc became

a concern. It later beczme apparent that the regulations
were not sufficiently broad because they arguably only banned

the use of asbestos 25 an insulation and fireproofing mzterial,

and it could be argued that spraying for Jdecorative puUrposes
was permissible. Consequently, in 1978 tie E[A amendod

the regulations tec ban the spraying of astestos rmaterial

foer any purpose., See 43 Fed. Reg. 26,372 {1978).

The asbestos spraying industry responded bty develcping

nen-asbestos-containing materisle. Berbert Levire, Prasident

of Spraycraft Corpsration stated that the members of the

Sprayed Mineral Fibers Association began to develop non-asktestos

9/ W.J. Nicholson, A.N. Rohl, FK.N. Sawyer, E.J. Swoszowski, Jr.,
and J.D. Todaro, Supra note 42, at 2.
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containing asbestos would be adopted New products &»
. :Ct3s have

o) -
¢en developed ang have gained fyl] UL approval, 80/

e m My

80/ 1979 Hearings,
at 216~17, 219.

Supra note 2, (statement of Herbert Levine)
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s C. Pctential Schesl kealsh Herzrdsg

1

The health hazards which asbestos exposurz poses for the
general population are serious., 1Irhaled acbestos fibers that
are deposited in the lungs remain throughout one's lifcetine.
Fibers retained by the body do not dissirpate or disintegrate;
and, stbsequent exposures to astestos add to the body's
burden of retained fibers.

It is believed that children face a greater risk of
developing cancer than do adults erposed to asbestos fibers. gl/s
In testimony precented befere the Houss of Representatives
Subconmittee on Elementary, Secondary and Vocational Education
Oversight Hearings on Asbestos School Hazards, it was pointed ocut
that several independent factors -- latency period, cigarette
smoking, and children's rate of metabolism and increased
activity, when taken tcgether, increase the cancer risk
for children exposed Lo asbestos.

Children are more likely than adults to

survive sufficiently long for the carcincgenic
effects of acbastos to be manifested. The
lagtine asscciated with the incuction of
mesothelioma is typically between 35 and 50
years. The lagtime for cancear is between 20

and 30 years. Induced neoplasm in school-age
children exposad to asbestos ... can he expected

to manifest itself when these individuals .each
middle age.

81/ 1979 Hearings, supra note 2, at 298,

i
f
l
E

- .
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In addition, many schcol children smoke or

will smoke cigarettes.... As noted earlier,
Selikoff and his ce-workers have reported that
workers who smoXe and who are occupationally
exposed to asbestos have 92 times the risk of
dying of lung cancer than do workers whe did net
smoke and have not been exposed to achbestos.
Asbestos workers who smoked had eight times the
lung cancer risk of other smokers.

In addition to these factors, children,

because of physioclogical characteristics and
activity levels, are at a higher risk than adults
to the hazards of airborne carcinogens such as
asbestos. Children have a hiqgher rate of air
exchange and metabolism than adults and con-
sequently exchange a relatively greater volume
of air. Thus, per unit of body weight, children
breathe more air than wdults....

Added to this normal difference in air

exchange rates is the fact that children are more
active than adults. As the level of activity
rises, so does the rate of exchange in the lungs
== roughly in an exponential maaner.... Horeover,
such physical activity in children is often
associated with mouth breathing and conseguently
with a loss of the bedy's normal nasal filtering
capacity. Further, because children are shorter
than adults, they cre nmore likely o come in
contact with asbestos dust that gets st.rred up
from the floor. 82/

Another facter, not menticned in this extract from the
testimony, but which appears in the record of the Oversight
Hearings, is that the rapid multiplication of cells duting
childhood may lead to a more rapid development of cancér

in children than in adults. 83/

82/ 1d. at 298-300,

3/ 1d. at 3 and 6.
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It should be noted that the National Institute for Occupational
Safety and Hezl:h (NIOSH) has recommended strengthening the
existing Occupacional Safety and Health Adninistration (CSHA)
workplace standard of 2f£/cc by leowering it to 0.1f/cc --
the lowest detectable level. NIOSH "concluded that a variety

factors demonstrate that the current ... fiber standard

(20

o}

: is grossly inadeguate to protect American workers from asbestas

related diseases.” 84/
Further, according to a leading expert, Dr. Robert H.
Sawyer of Yale University:

. +.These standards are a result of a process

that includes significant economic influence. No
airborne exposure limits exist for school children.
Further, the existing and proposed exposure

limits have been decrezsing. This reduction in
limits, and the linitations of the microscopy
system indicate that this approach to exposure
evaluation may prove inadeguate under any
conditions.

Therefore, the technigue of airborne fiber

measurement, and corparison of data to

occupational standards is not reccmmended for

evaluation of contamination potential in schools. 85/
Reports of damaged asbestos surfaces in a Wyoming grade

school, a California University dormitory, and the Yale Srhaonl

4/ 3 Asbestos Litigation Reportar at 1777 (May 9, 1980).

85/ R. N. Sawyer, “Asbestos Report for Cinnaminson Township
Public Schools, Cinnaminson, lew Jersey™ (May 5, 1979).
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" of Arts and Architecture were referred to in a recent scientific
article:

In each case, public concern led to tho removal

of the asbestos rcierizl., In both cha Uyoming
school and the Yale Librury, air mezzurements by
optical micioscusy showed asbestos cenccocntrations
that in some circuastances exceeded 5 t/nl,
{fibers per milliliter], the time-wzichted avercge
occupatioral standard in effect at tre time. In
the Fall of 197¢, flaking of sprayed-on asbestos
was reported in 2 gchool in Howell Townehip, New
Jersey, leading to its removal and to further
concern about the presence of deteriorating
asbestos in other school buildings in Hew Jersey.
As a consequence, the liew Jersey Depcrtment of
Educaticn requested that the school aéministrators
report the presence and conditions of asbestos
surfaces in all zcnool buildings within the state., 8 7/

An asbestos industry insvrer, Commercial Union Insur-~
ance Company has written:

Asbestos fibers that are ambient within the
confines of public and private buildings
subject m:llions of individuals to their
-inhalation on a daily basis. Foremcs+ among
this nunber are millions of people whkn

have been expored to the asbestos that has
been used in construction of a large per=-
centage of our nation's schools, . . .

The impact cof such exposure is not known,
However, the frightening possibility exists
that & large portion of the American popula-~
tion could sone day be plagued by Jis-qases
brought on by their everyday, incidental
exposure to asbestos. 87/

86/ W. J. Nicholson, E. J. Swoszowski, A. N, Rohl, J. D.
Todaro, A. Adanms, supra note 54, at 587.

87/ Commerical Union Insurance Company, Environmental Issues Task
Force, Asbestos -- & Sccial Problem at li-15, (May 12, 1981}.
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In August, 1978, the Secretary of Health, Education
and welfars wrote letters to the Governors of all the states
about the problem of asbestos in schools and enclosed a
copy of the study of New Jersey schools. The Secretary urged
the Governors to enlist the aid of public health and school
officials to review the status of each state's schools., 88/

At the sarme time HEW began werking with the Environmental
Protection Egency to coordinate State surveys of schools for
asbestos contamination. By the Summer of 1979, EPA's office
of Toxic Substances provided a set of guidelines for all school
districts. Meanwhile, House hearings were being conducted by
the Fducation and Labor Committee's Subcommittee on Education,
Secondary, and Vocational Education which resulted in the
enzctment of Public Law 96-270, the Asbestos School Hazard
Detection and Control Act of 1980,

Concsrn over ashestos contamination in public and private
schonls anéd the associated heelth risks for scheol children
(teachers, administrators, and custodians as well), is

very real. School districts are being faced with strong

88/ 1979 Hearings, supra note 2, at 120-121.
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parental derands to rewove asbestos from schools, including

schocl closings and law suits. 89/

89/ In Decembetr 98B0, three parents of students attending

. Cramp Elementary School in Philacdelphia, Pennsylvanic filed
suit in the Eastern District of Pennsylvania against the
Philadelphia School District. In the suit, the plaintiffs

ask the court to order the defendants to (1) establish a
forty-five year $20 miilion trust fund to pay off any future
medical claims filed by students who, because of their exposure
to asbestos in the schools, develop medical disabilities;

(2) pay $50,000 to each student; (3) pay $10,000 to the parents
of each child; and (4) pay $10,000,000 in punitive damages

to children and parents. Steigelman v. The School District

of Philadelphia, CA 80-4729" (Asbestos Litigation Feporter

at 2651 (December 12, 1980} }.
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VI. CAS:Z STUCI=S

This section discusses cases filed by two schaol districts
-= Cinnaminson Township, New Jersey, angd Davton Independent
School Districy, Teyas -- segking recaovery from asbectnrs
manufacturers, Trig section also discusses the Cepartment's
firsthand vhservations of three schocls‘containinq asbestye,
The three schools the Department visited are Richardson
Elementary School, Washington, D.C., Oxorn #ill Junicr High
School, Prince Georga's County, Maryland, and Newton North
High School, Newton, Massachusetts, The Purpose of this
section is to provide some insight into factual issyes that
will be encountered in litigatior, such as identifying products
and defendants, detailing the natyre and extent of the damages,
an? the existenca ¢ absence of warnings,

A. Cinnarirscn Townshisz, Burlirngton Connty, Kew Jersey

The Cinnaminscn Township Board of Sducation filed a lawsuit

entitled Cinnarinsca Towrnship Boargd of Education v. Nationa) Cypsum

Co., No. L-49430-79 (N.J. Super. Ct. Law Div., fileq May 19, 1980).
The defendants, National Gypsum Co. and U.S. Gypsunm Co., have
answered both the complaint and inte:rogatories, and the case

has been tentatively set for trial in November, 1981, 80/

39/  On June 19, 1980, one of the defendants removed the
Case to the United States District Court fo: New Jersey,
Trenton Divicion, C.A. Ho. BO-1842.




. A e ——— e .

Bl e e T T .

Document hosted at JDSU PRA

http;//v;lww.jdsupra.lcom/postldocumentViewer.aspx":ffid-:efABaﬁti6—21193»42f2'—”aé%17egf94'4bf975 -

-60-

The board alleges that "Sprayolite,” n=r:factured by
Natisnal Gypsum Co., and "Audiccte," manufsciurod by U.S.
Gyrsum Co., were uted to coat the ceilings ¢u_ing construction
(1959-19G4) of Memorial Scrool, Rush S5chool, and Cinrzninson
Junior-Senior High School.

The board also alleges that the products were hazardous
and rendered the schools unsafe, and seeks recovery based on
(1) strict tort ligbility, (2) bresach of express and/or implied
warranties ¢f fitrness and merchantability, and (3) negligence,
including negligent manufacture, failure to warn, and failure
to test.

The board sesks compensatory damages for the analysis,
removal, and replacement of the 'asbestos-bearing acoustical
plaster ceilings,” punitive damages, and indemnity against
any future claims against the board for personal injuries
allegedly caused by exposure to the asbestcs. A motion to
dismiss was directed cnly against the indemnity claim, and
was ranted on the ground that there was not a preseni casa
Or cantroversy with respect to indemnity for future injuries,

The school district has expended over $1 million to
identify, analyze, remove, and replace asbestos in the *hree
schools. Virtually all of the asbestos was on the ceilings,

In its answer, the National Gypsum Co. admits selling
and manufacturing "Spcayolite® from May 12, 1555 through

September 20, 1972, and that asbestos was included in the
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product. The company denies that asbestos is a czuse
of cancer and :lleges:
unde¢ normal circumstances, they [asbestos
fibers] peoce no health hazard., It isg gpeci-
ficolly donied that cancar or non-malignant
iung diceace can be cauvsed by the “-w levels
of exposure to ashestcs fiber that .re asso-
ciated with the product Sprayolite. It is
admitted that uncder certain circumstances,
the inhalation of sufficient quantities of
asbestos fibers may cause non-malignart
lurj disecase.

The defenses National Gypsumd Co. alleges in its answer
include: failure to state a claim upon which relief can be
granted; statute of limitations; assumption of the risk;
contributory negligence: plaintiff the cause of damage; no
recovery for economic lous: any injuries caused by others;
failure to give notice of breach of warranties; no punitive
damages available; if product darqerous, defendant unaware
of that; and discovery of the danger was beycnd the "state
of the art.,"

The U.S. Gypsum Co. admits zaking "Audicote," and admits
the product was advertised, promoted, distributed, and sold
as safe, fit and suitable for use as a finish coating on
some ceilings and walls where cenditions were appropriate
to the product,” and admits that its pProduct contained asbestos.

Thic defendant denies, on the bacis that it is without information

or belief. that asbestos causzes cancer and non-malignant

lung diseases. The company alleges the following defenses:
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failure to st.te & claim upon which relief can he granted:
statute of limitaticn/laches; assumption of the risk: con-
tributory nejligence; any irjuries caused by othzars over
whern delend: nt had no control; failure to give timely
notice of breasch of warranties; and punitive damages not
authorized.

The school board sought to ascertain during discovery,
by use of interrovatories, any warnings or cauticns which
defendants contended accompanied the sale of their products.
In its answer to Interrogatory No. 25, U.S, Gypsum Co. answered
in the affirmative <hat it placed warnings or precautions on
its acoustical plaster products. However, the company did not
answer any of the subparts of the interrogatory, and simply
referred to an attached exhibit, The exhibit is a six-page
brochure entitled, "A New Way to Control Sound, Audicote
Acoustical Placter,"” The word asbesteos does not appear
in the brochure. Under a subsection entitled, "Where to Use
It," the brochure states:

Audicote is recommended for use on ceilings
or wall areas not subject to contact, exces-—
sive vibrarian or high moisture. It is
ideal for use in classrooms, churches,
offices, auditoriums, theaters, libraries,
hogpitals; in short, wherever beautiful,
sound absorbent, fire-proof surfaces are
desired. . . . The uniformity of textures
resultirg from spray applications make this

product particularly suitable for use on
large, unbroken expanses of ceiling.
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- Natiwnal Syosun Co. cbhiected to Interrcgatory No., 25 en

the grounds that the terms "warnings and precautions® ware not

defined. However, the corvany also referrcd to Exhibit 4

of its answers to inte
Gypsum Co.'s product *

Gypsum Co.'s brochure,

rregatories, Exhibit 4 pertains to itlaticral
Sprayclite” and, as in the case of U.s,

contains neither warning, nor information

that asbestos is an ingredient of the pPtodict. The exhibit

does say, “upply only
to abrasion or wear.".
the instructions read,
"mechanically mix no 1
apply to areas where e

exist, "

to ceilings and areas not subject

Under a subsecticn headed "*Caution,"

"apply only to clean, monolithic surfaces,*
ess than seven minutes,® and "do not

xcessive humidity conditions will

Nationzl Gypsum Co. identifjed the following companies

as suppliers of asbestos fibers which were approved for usea
’

in its acoustical Plasters: Phillip Carey Manufacturing

Co., Ruberoid Co., Jehns-¥anville Co., Ltd., Netional Asbestos

Mines, Asbecgtos Corp., Ltd., John=zon Co., Ltd., and Nicolet

Asbestos Mines, Ltd. (Exhibits 5, 6 and 7 a2ttached to National

Gypsum Co.'s Answer to Interrogatory Wo. 27.)

Chrysotile was the type of asbestos used by National

Gypeum Co. in "Sprayolite.” (Answer to Interregatory No, 28,)

Natioual Gypsum Zo. stated that no research was conducted,

Orf tests or studies p2rformed, to determine whether its
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acoustical asbestaos products posed any hazards or dangers
to the health or safety of users or inhabitants of buildings
where its products were applied. (Answer to Interrogatory No. 31.)

Both companies, in answering why asbestos was used as
a component in their acoustical products, referred %o: working
properties; aids in spraying and pumping during application;
functions as a water retention aid; and adding cohesion to keep
the plaster in place during application and drying. (Answers
to Plaintiff's Interrogatory No, 33,)

National Gypsum Co. stated that it "may have been a
member or associate member at some time of" a number of trade
associations, including the Asbeétos Information Associaticon
of North America. (Answer to Interrogatory No. 44.) (U.S.
Gypsum Co. objected to this interrogatory, concending that it
was nct relevant.) Other associations that National Gypsum
Co. mentioned it may have been a member or associate of,
include: the Mineral Fiber Association; the Ceiling and
Interior Systems Contractors Association; Association of
Wall and Ceilings Contractors International; Asbestos Cement
Producers Association; Asbestos Textile Institute; Quebec
Asbestos Mining Association; and the National Mineral wWool
Association.

Defendants propounded interrogatories seeking information

including: identity of school board members; plaintiff's

.
4
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knowledce about defenduants’ products; detalls including
dates 2nd identities pertaining to specificationz, construction,
gubrontractors, contractors, and architeces; percons whoe
inspectod the building from commencement of conctruction
until coroletion; details pertaining to tests and reports;
applicable construction codes and standards; whether plairntiff
was required to use asbestos in the constructicn of tte
schouls; details pertaining to inespections after the school
was completed; details pertaining to injurics, 1if any, from
harmful effects, if any, frcem the asbestons; photographs
or moviec; details pertaining to bulk and air samples, if
any; expert witnesses (identified in the answer as Dr. Robert
Sawyer, New Haven, Connecticut -- expected to testify concerning
the necessity for corrective action to remove Of otherwice
secure the asbestos-hearing ceilings in the subject schools);
how it was determine:d that the particular coerpany menufactuored
“he askestos product ‘the answer was that tne specificaticns
prepared by the architect specified "Spraynlite® and "Audico:ze'};
details as to the removal uf the asbestoes if.it has been
removed; details pertaining to any alternatives tc removal
that were considered; and factors considered in selecting
removal rather than some other corrective action. The scheol

board's answer as to why it chose removal was:

- ——— — et
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Protect:ion of the children and Board empleyess;
inability to prevent vandalism and inadver-
tent playful student contact with the ceilings;
problens and costs associated with sealants
and enczrsulation and the constant moniteoring
and vigilance that such remedies would have
required; inupility of any gevernmeant agenc

or other scurce to recommend an effective
sealant or ercupsulation that did not itself
pose addition:! preblems; long term cocsts
associated with the use of sealants and
encapsulaters in connection with the diffi-
culty or impossibility of eventual removal

of the asbestos materials in a safe manner; the
phycical condition of the ceilings; recommen—
daticons of the Department of Education,
Department of Health, our architects, and

Dr. Sawyer.

This example is particularly important, since this is
one of only twn cases we know of, filed in the nation seaeking
recovery for the removal of ashestos from schools, and is the
only case that has progressed into the discovery stage. Th
schnool becard is being represented by Michael J. Vassalotti
of the law firm of Brown, Connery, Culp, Willie, Purnell, and
Green, located in Camden, New Jersev.

B. Dayton Indecendent Scheol District,
Liberty County, Texas

The Dayton Independent School District filed a lawsuit

entitled Davton Independent Scheol District v. United States

Gypsum Co., No. B81-277-CA (U.S. Dist. Ct., E.D. Tex. Beaumont
Div,, filed April 22, 1981).
According to the allegations in the complaint, the school

district contracted for the construction of the Stephen F.
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Austin Elementary School in 1960, and the specifications

called for ceilings and walls to include a finished coat

of U.5. Gypsum Co.'s "Audicote.” The district alleges that

it performed an investigation "as dangers of zsbestos exposurce
have become knewn to the general public,"” determining that the
acoustical plaster furnished "contains, among other substances,
chrysotile asbestos™ and that "said plaster is friable because
of the manner in which it was manufactured and is subjuct

to decomposition, all thereby posing a potential hazard and
necessitating eventual repair or removal cf the said materials.™
(Compl. % 1IV.)

The district's strict liability and negligence theories
of recovery include allegations of failure to warn as to the
"dangerous nature™ of the product‘“or even that said product
contained chrysotite asbestos,"® f;ilure to test, and that the
district was decrived of "information necessary to make an in-
telligent choice of whether the utility of the product outweighed
the risk of hacm.” (Compl. § V-VI.)

The district also alleges breach of the irplied warranties
of merchantability (U.C.C. §2-314) and fitness for a particular
purposz {U.C.C. §2-315).

Also, thc district alleges the defendant was guilty
of fraud -- a "conspiracy of silence® -- in failing to warn

and failing to recall its products, and deceptive acts within
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the m=aning of tne Deceptive Trade Practices - Consumer Pro-
tection Act. See Vernon's Texas Civ. Stats., Bus. & Conmmerce
Code, §17.41 et se¢g., Titla 2.

The district seeks 35500,0090 in compensatory damages to
cover the losses anticipated in removing the product, 51,000,000
in punitive dameges, and treble darages under the Deceptive
Trade Practices - Consumer Protecticn Act.

This acticn is in its initial stages. The district is
represented by the attorneys, ™Marlin Thompson and Martin
W. Dies, of Stephenson, Thompson and Dies, located in Orange,
Texas, who won the landmark asbestos liability case, Borel

v. Fibreboard Faper Products Corp., 493 F.2d 1076 (5th Cir.

1973), cert. denied, 415 U.S. B69 (1974). 91/

C. Richardson Elermentary School, Washingtcn, D.C,

The architectual plans drawn up by the District's School
Architect (D.C. Cepartment ¢f General Services), sgecified that
ashestos was to be used in the schools. For exarple, the
following school specifications called for:

1. Backus Jr. High School - halléays and corridors,

"sprayzd tiber shall be 100% virgin asbestos fiber,
free of all foreign matter.”

91/ Recently, the sarme law firm filed another similar lawsuit,

Evadale Independrnt School District {of Jasper County,
Texas) v. U.S. Gypsum ¢'o, and Celotex, No. B-81-293 CA (U.S.
Dist. Ct., E.D. Tex., “iled aApril 27, 1981).
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R 2. V=nrv Clemaintary School - hallways znd corricdove,
spraved oiber snall ce 100% v1rq11 astestos fiber,
free of all foreign matter."
3. Houstecn Elaventrry Scheol - “"Asbestos plaster walls,™
4. Rirr racon Tiecantary Scheol - The bluewmrint znecif:cd

"Sprayud aSpec.08s - asbEstos plaster ceiling.®

The inforrmaticn needed to determine the manufecturer(s) of
the asktestos in the District schools has been requested from
the archives in St, Louis, Missouri, where the District's
‘ records are stored.

Richardson Elementary School was builit in three sections.
The main school was built in 1948 and a section was added in
1953, In 1959, spraved-on asbestos material was installed
on the ceilings of a newly added third section.

Two different types of testing were performed in the District's
schools, to ascertain whether the asbestos was hazardous.
First, if the asbestos was observed to be friable, a physical
sanple was taken by pushing a smalil container intc the sprayed-
on askestcs ceilings, and was sent to a labh certified by
HIOSH in Rockville, Maryland. 1If the material contained
more than one percent asbestos, the ceilings would either
have to be removed, encapsulated or covered. At Richardson,
this test evidenced over 50% asbestos in the sprayed ceiling
material.

Ambient air testing was also done initially by the De-

partment of Environmental Services. The Department tested
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sone of the schools by placing meters in rooms for approxirately
24 hours. The filters in the meters wer. tested by the lab

and evaluated. Ambient air tests were not performed at
Richardson and were discontinued because they ware percrived

to be inadegquate. 92/

It was found that the sprayed-on asbestos ceilings in
Richardson were extremely friable, Therefore, all of the
ceilings in the classrooms involved were sealed with a sealant
called "Cx Line ABC Sealer." The ceilings in the hallways
were covered with drywall and then painted. The work was
completed in the summer of 1980.

The rcsponsible District official noted that the sealant
will only be effective for seven years, After that time,
the ceilings should be removed, not re-encapsulated. A private
contractor encapsulated the ceilings in the classroots,

and the Diztrict Department of General Services covered thre

82/ The problem at that time and presently is that there
is no asbestos standard for schools - only for the
"workplace."™ The OSHKA asbestos ctandard for the "workplace®
effective July 1, 1976, re permissible exposure to airborne
concentrations of asbestos fibers is "{t]he 8-hour time
weighted average airborne concentrations of asbestos fibers
to which any employee ray be exposed shall not exceed two
fibers, longer than 5 micrometers, per cubic centimeter
of air. . . ." The ceiling concentration standard states
that "no employee chall be exposed at any time to airborne
concentrations of asbestos fikers in excess of 10 fibers,
longer than 5 micremeters, per cubic centimeter of ~ir."
According to NIOSH, there is no safe level of asbestos exposure.
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ceilinys in the hallwavs, The cost of encapsulation was
about $¢-8 per sguare foot, as opposed to $18-22 for removal.

We visited cgeveral classvooms, The asbecstos ceilings
were vigible beczuso thay had only hren encapsulated with a
clear substance. The appearance was spongy and the material
felt soft like a sponge, under hand pressure,

One teacher stated that she had been teaching in Room
131 for approximately 20 years, and that particles have been
falling into the classroom from the ceiling since she started
working there. Another teacher who has tauchi in Room 117
for approximately seven to eight years, also said that prior
to its being sealed, the asbestos ceiling continuously crﬁmbled
into the classroom.

The Department of Environmental Services, Washington, D.C.
initially inspcected 85 District schools in its annual school in-
spections of 1877 end identified five schools as having an
extensive amount of exposed asbestos material, In addition
to those five schools, preventive measures have also been
taken at five other schools. To date, the actual cost for
encapsulating (no ramoval) asbestos in portions of ten schools
located in the District totals $550,307. The schools involved

end the actual encaosulation costs are as follows: 33/

93/ Interview with Deminic Angino, Safety Manager of Washington,
D.C. Public Schools, April 29, 1981.
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. 1. Backus Jr. High School (all corridors) $110,000.00
2, Drew Elémentary School (all corridors) $ 76,100.00
3. Houston Elementary Scheool (speech theragpy

room) $ 2,400.02
4. Haury Elementary School (a2ll corridors) $ 7,400.00

3. PRichardson Clementary School (class rooms
and corridors) $ 47,100.00

6. Hamilton Jr. High School (all corridors) $114,074.00

7. Lincoln Jr. High School (all corridors) $187,113.00

8. Mamie D, Lee Special School (library) $ 4,620.00
i 9. Grant Middle School (boiler room) $ 700.60
. 10. Hine Jr. High School (boiler room) $ 800.00

It i3 estimated that in seven years it will cost the
District of Coiumbia at least $1.5 million to remove ;he
asbestos that was encapsulated, as the process is not expectagd
to provide protection beyond that time, and can not ke succes. -
fully repeated.

Only those areas and materials which were declared
"hazardous®™ in nature were encapsulated. Ashestos ceiling tile,
asbestos floor tile, asbestos blankets, and asbestos insulatican

can still be found within the District Public Schools,

D. Oxcn Rill Junior Hieh School, Prince
George's County, Marviand

By 1977 Prince Ceorge's County officials became aware

that potential hazards existed concerning some uses of asbestos.
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At that time potentiol hazards were being publicized and
the county received flyers providing inforaation on the
nature of the asbistos problenm.

Eetween February and August 1976, air nmonitoring samples
were tazken in all of Prince George's County Junior and Senior
High Schools for a report prepared by the State Department
of Labor and Industry on asbestos exposure in Prince George's
County. Both comrercial and State laboratories tested the air
sapples. However, the air monitoring tests were inadequate
for the came rezsons discussed above regarding the Washington,
D.C. schools.

In early 1979, the State of Maryland sent a letter
to the schools explaining the method of collecting bulk
samples. Bulk samples were taken from the schools in Prince
George's Counrty during the months of April and May 1979
after training the Eustodial perscnnel to locate and
collect sprayed insulation samples. In May of 1979, samples
from all schools in the County which evidenced sprayed-on
acoustical materials were sent to the State Realth Department
for analysis.

The School Board requested an estimate of the costs
for removal or encapsulation of the asbestos. The School
Board initially wanted to encapsulate or construct a dropped

ceiling. However. it was decided that encapsulation or a dropped
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ceiliny was not the best alterrative because maintenznce ren

contince to work in thecas potentially hazardous areas which iq

effect are simply concealed fronm public view. FPurther, ern-

capsulaticn is only a temporary measure. Eventually, the

extra weight of the encapsulating material actually helps

to loosen the friable material from the coated surface.

Additicrally, new reports were publiched concluding that

the presence of azsbestos fibers in the air in any quantity

is a health hazard. Based on these factors, a decision was

made that the only solution would be to remove the friable ashbestos.
The School Board received the results of the samples in

July 1979, Of the 216 total schools, 20 were Zound to have

asbhestos, Generally, the 2chestos is locaced in the industrial

arts rooms and the boiler rooms. Twelve of the schools were

found to have the hard cementitious type of asbestos insulation,

which did not need to be treated. The Health Departrment determined

that the asbestos in the eight remaining schools would have to

be removed. 94/ To date the Prince George's County Schools

have removed the asbestos from six schools and plans are being

made for the removal of asbestos from the final two schools

during the summer of 19g1.

34/ Initially there were nine schools from which asbestos was

to be removed from a total of 26 rooms, each measuring about
1,200 square feet. Cne of the nine had asbestos in a single
boiler room, and a derision was made not to remove the insulation.
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The removal of asbestos from the eight scheols in Prince
George®s Countv has been costly. The County =pent $83,000
in the Susmmer of 1879, $90,000 in the Sunmer cf 1580, and
$8£,500 will be spent during the Summer of 1831, for a total
of $5259,500, Considering that under nermal conditicns the
lifetime of a school is fifty vears, $259,50C is a significant
public burden in times of skyrocketing demands on taxpavyers
and greater scrutiny of public expenditures. The schocl
district must take monies originally intended for otrer
school district programs to pay for the asbestos removal
projects.
The Board of Zducation's firet experience in 1979 with the
remeval ¢f asbestos, led to a dispute between the board and
the company selected. The board alleyed that the removal
was not performed in a safe ang satisfactory manner.
During the summer of 1480, asbestos was removed from
two additional schcals by a different company. The cost
was $10 per square foot for removal, plus $2.25 per sguare
foot to finish the area after the asbestos was removed,

for a total of $90,000, 85/

8/ Of the $90,000, $65,000 went toward removal and the
remaining $25,000 for re-encapsulation., Re-encapsulation
adds approximately 33% to the cocst of removing the asbestos.

——
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This summer asbestos will be removed from the two re-
maining asbestos insulated schools targeted for remedial
action. The estimates for resoving asbhestos this surmer
are £68,750 for Osxon Hill Jr. High School and 517,750 for
Mary Bethune Junior Bigh School. A new thermal acoustical
ma;erial will be installed at $4.00 per square foot to replace
the asbestos removed. Previcusly, a new covering having
no scundprocf properties was sinply applied to “finish off"
the room. This was inadequate because the machines used
in the industrial arts rooms emit considerable noise.

We visited three of the industrial arts rooms at Oxon
Hill Jurnior High - Rcoms 103, 101 and 160. The ceiling
insulation was gray, thick, porous and very friable, There
were many areas where latge sections of material had fallen
or been kroken off. OGna classic sight was that of a pencil
which was apparently thrown, as if it were a dart, at the
ceiling in Room 103. The impact of the pencil would be sufficient
to cause the release of fibers into the air. There were also
cracks that looked like students had dug or pried at the
asbestos with a long handled broom, OQur frank cpinion is
that when used on a ceiling, the very appearance and characteristics
of the material, is unfortunately such as to attract many

school-aged individuals to scrape or gouge the material.
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The cordition of the boilecr room insulaticn was very
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friable. The achestos insulatlion was barely clinging to 2
metal lath attached to the ceiling; we could see pieces of tthe
Eprayed insulation on ths verge of falling off. Evary week
the floor is watere? dowa by custodial personnel with a hoce
to remcve the asbestos trat has fallen.

Caunty recorde state that the sprayed asbestos used
on the ceilings wasg "Asbestospray™ furnished by the Spraycraft
Corp., Brooklyn, Hew York.

E. Newton North Hiah School, Newton, Massachusetts

The $16 million four story Newton North High School
constructed between 1970-1973 is a Steel~framed struccure,
The specifications called for all steel beams, columns and
metal decking to receive a direct-to-steel, sprayed-on fire-
proofirng material containing asbestos fibers. 86/ 25 a result,
Newton North contained approxinately 400,000 square feet of
sprayed-on ashesto:s, 37/ The records reflect that the sprayed-
aclestos material in the nigh school becarme . matter of

concern in 1972. As a result, scme of the Leams were boxed

86/ Of the four floors at Newton North the top floor ceilings
had mineral wool sprayed on the steel beams instead of
asbestos,

27/  The manufacturer of the asbestos material (CAFCO Blaze-
Shield D) is 9.S. Mineral Products Co. of Stanhope,
Virginia,

L
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in by the general contractor during the winter of 1$72-1973
at a cost of ebout $50,000. This effore was stopped in late
August of 1973 so that thé school could gpen in Centember
of that year.

Initially, asbestos was uced at Newton North because
at that time it was: 1) recommerded Ly the architect in the
specificaticons, 2) a pcpular product and was less expensive
than mineral weol, and 3) believed to be a good fire retardant
material.

In July énd November ¢f 1973, air tests were taken
by the Commoawealth's Pepartment of Lakor arni Industries,
Divicion of Occupational Hygiene, Boston, Massachusetts,
The testing was performed by phase contrast microscopy re-
comnended at that time by NIOSH and OSHA. The July test
revealed "very little contzmination that can be directly
attributable to aswestoss was found at this time. A re-
commendation is made nevertheless, that the beamg Sprayed
with Blaze Shield D be boxoé-in or contaired in some way...."
At that time the air dnalycis results reflected 0.09 or
less fiber particles (sreater thén 5 microns in length per
milliliter of air). The November air arnalysis results reflected

less than 0.5 asbestos fibers (greater than 5 microns in

el it . S b b s S,
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lenqth per milliliter of air) versus a maximum (2t thal time,
OSiA zllowsble concentration of 5.0. 98/ Ia view of the
public's concern end the recommerdations, the goal was to
box~in 1l the remaining aébesros covered beams, colimns

and metal roof decking during the 1974 vacaticn period,

On Jure 11 and 12, 1974, repiesentatives of tha Skinner
and Sherman Lab visitcd Wewion North for the purpose of
removing 5am§les of material from 108 designatsd areas in
the school. There was great concern that the motors in the

shops werc causing asbestos to loosen and become airborne.

58/ Leonard D. Pagnotto, Chief of Laboratory, Department
of Labor and Industries, Division of Occupational dygiens,

Boston, Massachusetts in hic July 25, 1973 lett=r to Dr.
tlkins, Assistant Superintendent for Business Services staced
that even though the test resglts showed lcw counts, "there
Should b2 concern about asbestos fiber exposvre over the
long tec». In time the fireproofing mater‘al will dry; some
ol it will pulverize and be carried by ven.ilatior into
the rocr air." It was observed in their survey of Newton
North that there wiere areas where steel bear s are rezadily
accessible to students {bovs' locker room 1213 ard teanm
room 2274). The ceilings in the workshoos and storage areas
have severa!l lerce beams covered with asbezros., Overhoad
heater~blowers fuvird in the auto-mechanic and z2uto-body
5hups whon operating, create a heavy movement of air and
produce dustinecs in those rcoms. The beams in the cafeteria
and the "Main Street™ corridor are Partially cecvered by
wood ceilings/slats. "In view of the adverso long-tern
lung eflects of asbestcs, it is recommended that beams covered
with asbestos, Blaze Shield D, be contained in some way.
Top priority should be given to arsas such as the boys’
locker room where the asbestos is readily accessible to
the studants. Next are the workshops and some of the heavily
used storage areas, Eventually all the asbestos should

: be covered.”
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Dr. Nicholson and Er. Selikoff looked over the situario:,
took sampicc, and wade prisrity area recommendations., The
thop &reas and wtility closets were boxed-in.

In 1974, at the request of Mayor HMann, $2CBE,000 was
expended on remedial asbestos action at Newton YNorth., Mest
of the funds ($192,000) were utilized to sezl the reraining
exposed asbestos (except above the wood slatted ceilings)
and finish (tape and paint} the 1973 work. The remzining
funds were used for design ($5,000) and testing ($1%,000)
to determine the ervact location of the asbestos fireproofirg
material,

Cr. Charles Spocner, GCA Corporation, Bedford, Massachusetts,
in his report of December 11, 1379, entitled, "Analysis of
Bulk and Air Sanples For Asktestos in the Newton North High
School, " stated that "a total of 3F6 bulk samples were taken
from differert locations throughout the school for the diract
determinaticn of the asbestos content. The bul% analyses
were performed by polarized light microscopy recommended
by EPA. Approximately 20 percent of the samples were devoid
of asbestos; however, the mineral was found on all floors
of the schoeol at levels 5f concern from a health aspect.”

Dr. Spooner recommended that removal be carried ¢ut in
"those areas shown only to contain asbestos that is not due

to spacious contaminaticn. Enclosure would be an acceptable
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alternative control measire in areas which cznnot be vandalized,
The 'action level’ above which control rmeasures are needed
should be clarified with the U.S. E.P.A. 2nd State authorities."
Dr. Spooner stated that *lelxzposure of a school population
to asbeztos is needless and application of a workplace standard
is inappropziate. The fiber levels determined by air sampling
are low; however, this type of analysis may be misleading
since we are dealing with a low level chronic exposure of
many years duration. A 4-hour air sample simply c¢annot
be expected to reflect accurately.the exposure integrated
over a period of y2ars.”
To date, approximately $600,000 has been expended on t.ue Newton

North asbestus abatement program. 89/ The State of Massarhusertts

89/ According to Allan Fraser, Building Cormiscioner of the

Newton Public 3chools, Newten, Massachusetis, interviewed
on April 9-10, 1951, the actuzl costs of asbestos abatemsnt
at Newton MNorth to date are ag follows:

$254,000 Boxing-in beams with asbestos areas and utility
closets betwesen 197z-1973.

$ 25,000 Dr. Spooner's analysis of bulk and air samples
and report (report done in December, 1979
in support of work for Summer 1980).

$ 5,000 Testing during removal precess/guality control.

$312,934 Removal of asbestos from Newton North.

(Footnote 39/ continued on next page.)




Qog_ment hosted at JDQU PRA
i i L e T PR e g e L s
o " http //WWWJdSUpI’a com/postldocumentV|ewer aspx’>f|d efdbalbe-4f03-425-aa58-7€9f944bf975" "

r_- L R |

? -83=-

CASE STUDY CONCLUS Ion

The rcase studies have reveclied that: 1) ambient air
tezting ¢ften shows very low exposure levels even in situa*ians
in which physical bulk sampling confirms +he Presence of
friable asbestos; 2) tecords kapt by the school districts
Or in state archives can indicate the line of distribuvtion
of the asbestosg, -- architect, general contractor, nmanufacturer
and type of asbestes used; and 3) due to the soft spongy
nature of friable asbestos, students are likely to damage
it. Visnal observation often confirms thet agbestos has
in fact broken away from ceilings.

The asbestos abatement Frograms have created considerable
financial burdens and hardships for school districts which
have been exacerbated Ly cuts in school budgets. The “unds
expended tc date at the three schools visited, tota:l
$715,800 to encapsulate, seal or remove frieble asbestes,
with additional éxpenditures anticipated or believed necessary,
In some cases, asbestos ¢containing matarials are remaining
in schoola because of financial constraints and competing
prisrities
: From a legal standpoint, it appears thras 1} friable
: asbestos was installed in the schools in the absence
f of warning as to dangers, and 2) it isg still possible to

identify the manufactur:r of the sprayed asbestos materjial.

La¥¥aits. ol _biholiaiichandin ]
r
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SUMMARY OF BUTY, BREACH CF DUTY,
INJURY ahDd LiVlITATIONS I3SUES

The liability jseue concerns whether a school district, or
the United States =n 2 district's behalf, Tay recover the cocts

of derecting, countaining or removing asbestos from schools,
Asbestos is a carcinogen and has been the cause of thousands of
deaths in indusrcry due to inhalation of asbrscog fibers. 100/
The concern is that as a result of common occurrences, such ag
building vibrations due to equiprent operation, friable asbestos
releases fibers into tre air, and therefore constitutes a hazawd
to the health of students and school emnloyees,

This report fozuses on lezal as opposed o factual issues --
whether a2 cause of action for Lecovery can be stated on behalf of
a school districr 3. as to survive & motion to dismiss. Even if
that car: be done, it would stil]l he nececsary for the school dig-
trict to establish irs factual allegations 2zt trial in order to
recover. This report discusses the legal tssues primarily in
terms of the school districts, since the United States would stand
in thei: shoes, for most purposes, under the terms of the Asbestos

School Ha.ard Detecrion and Control Act of 1980,

100/ Commercial Union Insurance Couwpanies, Environmental Issces
- Task Force, Asbesto: -- & Social Problem at 12-14 (May 12,
1981) (estimater 67,000 cuncars will be attributable to asbestos
éxposure per annum, "or about 17% of all cancers detecred annually
in the United States.").
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In order for a school district to recover from asbestios
manufacturers the costs of removing or containing friahle asbes-
tos, it will be necesgssary to establish that a defendant bresched
a cuty, wilch resulted in a legally cognizable injury to the
plaintif’. In this regard, contract and tort theories of liabi-
lity were reviewzd. As discussed below, few fact patterns will
allow actions based on contract theories due to statute of limi-
taticon problems. Review of tort theories for addressing hazardous
activities and dangerous products were also explored, leading to
focus on products liability theories and the thecry of restitution.

The proof required of a plaintiff seek:ng ro
recover for injuries frow an unsaie prcduct
is very largely the seme, whether his cause
of acticn rests upon negligence, warranty,
or strict liabilitv in tort. 101/

"[Tlhe plaintiff btas the initial burden of establishing three

thinzs. The first is that he has been injured by zhe producc.” 102/

"The sccond is that the injury czcurred because the product was
defective, unreasonablv unsafe." 103/ "The third is that the
detect existed when the product left the hands of the particular
defendant.”" 104/

The purpose here is to provide a very general outline of the

elemernts common to an: potential theory of recovery.

101/ Prosser, law of Torts at 671 (4th ed. 1971).
102/ Id.

103/ Id. at 672.

104/ 1d,

PR
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A. Durty
The predicate for an action related to asbesros in the schools
is to establish that the defendant had a duty to the plaintiff.
(A] manufacturer or even a dealer has a
responsibility to the ultimate consumer,
based upon nothing more than the sufficient
fact that he has so dealt with the goods
that they are likely to come into the
hands of another, and to Go harm (€ they
are defective. 105/ :
This responsibility has become generally accepted since the
manufacturer of a car with a defective wheel wzs held liable for
negligence to the ultimate purchaser, who was injured by the

vehicle's collapse, in MacPherson v. Buick Motor Co., 217 N.Y.

302, 111 N.E. 1050 (1916;.

The asbestor rmanufaccurers, “herzfore, have been subject to
a duty not to cause foresceable harm to purchasers of their
products, or ts those in the vicinity of the product's probable
use. 106/ This duty is similar undeec the relevant theories of
action. This Report reviews restitution, and the products lia-
bility theories of strict 1iabilipy, negligence, and implied

wirranty.

B. Breach of Duty

To the extent that “riable asbestos is dangerous, the danger

appears to be "inseparable from a properly made product of the

1d. at 642,

1d. at 662.
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{ 7} particular kind." 187/ However, the products may also have been
improperly designed -- "la]sbestos produce manufacturers say that
sucn [health} problems have now been eliminated by binding asbes-

{ tos into other marerials or encapsulating it so that the deadly

fibers cannot escape."” 108/

In Section 1 it was pointed out that asbestos has many impor-
taant uses. However, a manufacturer, even of a useful, properly

! made product, may still be held negligent for failinrg to tesc a

f product to discover dangerous propensities, pursuant to the stan-

dard expected of an expert in the field, 105/ or for failing to
give adequate warnings of unreasonable dangers which it knows, or
should know, arise from the use of the produce. 1id/ "The warning
must be sufficient to prbtect third persons who may reasonably'be
expected to come in contact wirh tae product and be harmed by
it.” 111/ Trese cuties -- to test and to wdarn -- appear to be the
specific ducies mzking up the asbestos marufacturers' general duty
to not cause harm to the users of friable asbestos.

Therc appear to be two alternztive resolutions of the breach
of duty issve. First, it may be determined as a matter of law

based on previous asbecstos litigarion that there clearly was a

duty to warn of the dangers of friable asbestos used in the

107/ See id. at 647.
? 108/ New York Tirmes, July 6, 1981 at D2.
f 109/  Prosser, Law of Torts at 644 (4th ed. 1971).
; (7 110/ 1d. at 646-7,
; -4 111/ 1d. at 647,
1
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schools, The only remaining issue would be the facrual one of
wirether wariiings -« jf any =-- werp adequatie, Or, a court could
hold that there is an unrcsolved foreseeability iscue based on the
difference in the risk caused by environmental exposure of srudents
and school enployees to friable achestos, as contrasted to work-
Place exposures of factery workers and insulation installers to
asodestos, 112/ '

It was pointed out in Sectior, IV that a Pivotal asbestos

liabiliey case, Borel v, Fibreboard Paper Products Corp., 493 F.2¢

1076, 1104 (Sth Cir. 1973), cerr. denied, 419 y.g3. 869 (1974;,
determined that all of the ashestos wanufacturers invelved in

that case provided No warnings dccoupanving their products prior
to 1964, and thar the warnings several of rhen provided afrer thar
date ware inadequate, Iﬁ Section VI, it was pointed ocut thart the
two defenjant asbestos manufacturers wha have respondeg to disco-
very in school districr litigation have admitted failure to test,
&nd were unable o show that warnings accompanied their products.
In facrt, Industry documents sumparized jin Section 1V show that
leading asbestos manufacturers and the then-ac;ive induscry tradel
association -- ghe Asbestos Textile Institute -- actively sought
to obscure data linking 0ccupational asbestos exposure to asbhes-

tosis and cancer,

112/ Cf. Karjala v, Johns-Manvilie Products Corp., 523 F.24 155,
T 58 T8th Cir. 1975Y (upho ing jury instruction uncer which
Jjury decided iggye of whether known danger to tactory workers put

manufacturer on notice of danzer to insulacion workers),
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The asbestos manufacturers had duties to test and to warn if
the "harm" sufferec by school districts, or threatened against the
students and employees for which the school districts are respon-
sible, was or should have been foreseeable.

Clearly, asbestos is a carcinogen. 113/ Howevcr, "products
containing ashestos fibres have great utiiity in an industrisl
society. . . . Asbestos-related cases provide the courts with
a classic utility versus danger evaluation." 114y

Because asbestes products both have great utility but pose

grave danger, 115/ the court in Havrdy v. Johns-Manville Szles Coip.

hes held "that the only way for insulation products whieh contaired
asbestos to escape the strict liability conmclusion that the pro-
ducts were unrezsonably dangerous as marketed was for such products
te have becn marketed with an adequate warning." 11€/ "The danger
of the generic ingredient is the same irrespective of the firished
produrt. The depgree of danger mﬁy vary with the firnished product
and, consequently, the duty to warn may vary." 117/ The cour:

also held that the duty to warn of the danger posed by asbestos

113/ See Section III, infra; Peserve Mining Co. v. EPA, 514 F.2d
—_ L9Z, 508 (8th Cir, 1975)), modified, 529 F.2d 18T (8ch Cir.
1976); Hardy v. Johns-}anville Saics Cotp., 509 F.Supp. 1333, 1354-
55 (E.D. Tex. 198I). /sbestos is treated as a toxic and hazerdous
substance under federal regulations. See 29 C.F.R. 1910.1001 (19&2).

114/ Hardy v. Johns-Manviile Sales Corp., supra, 509 F.Supp. at
1355.

115/ 1d. at 1360.
116/ 1d.
117/ 1d. at 1362.

|
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o has already been established by prior decisiong -- by collateral
estoprpel, in the carc of nen-insulation products ag well as the
Insulation producrs vhich were the subject of the first asbestos
liability cases. 110/ Hewever, "[t]he question of adequacy of a

warning, if any was given, is a Jury issve in the non-insulation

—

N cases." 116G/
E The conclusion isg that as a minimum the known danger of
occupational exposures to asbestos fibers should have caused the
manufacturers to test their friable or e2sily damaged products
to determine whether they would emit fibers afrer installation,
thereby posing a hazard to consumers. 120/ If in fact the asbes-
tos products do emit fibers -- and it a»pears thatr they do, as a
result of cemmon occurrences including deteriora;ion, naintenance
activities and student contac:t -- 121/ the duty to warn seems
plain.

Accofdingly, the ducy to warn tay be established in cases

trought by or on behalf of school districts, either by way of

118/ 14
119/ 1d

—

« Collateral estoppel or "issue preclusion” may now be
used oiffensively as well as defensively, and "mutuality" of
parties is no longer required. See Parklane Hociery Co. v. Shore,
439 U.5. 322 (1979). The Circuits are not in accord as to whether
federal collateral estoppel principles control successive feder.l
diversity actions. Comvara Aerojet-generaL_Co:D. V. Askow, 511
F.2d 710 (5th Cir.), carc. denied, 423 (.S, 603 (1975) (federzl
law) with Semler v, Pev_ohiatric Inscitute, 575 .24 922 (D.C.

Cir. 1978) (state lawy.

; 120/ Also, there clesrly ig & risk or exposure to workers during
installation or removal of tte producrs,

oA } 121/ See Sections V and VI, supra.
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b - collateral estoppel as the resuls of Previous litipation, or as

a readily demonstrahle factual proposition, It also appears

i likely that the school districts will be able to establish failure

to warn and failure to test.

T

C. Injury
The first task of any products liabiliey Plaintiff is ro

; prove his injury. 122/ This involves two aspects; first, the '

factual existence of injury, and 8econd, the issue of whether the
i
| injury is one for which recovery may be obtained.

1. Factual Nature of the Injury

The presence of friable asbestns can znd does result in the
release of ashestog fibers, which are carcinogenic, into the
ambient air of schoolrorms, 123/ The Environmental Protectior
Agency estimates the Prevailing concentration of asbestos in
buildings having exposed friable asbestos—containing materials
to be between 58 and 270 nanograms per cubjc ﬁncar, whereas the
"arbient air is usually below 10 nanograws per cubic meter." 124y
On the other hand, even the upper figure of 270 nanograms per
cubic meter is €xtremely low 1in colparison to the occupational

standard of 2 fibers Per cubic centimeter 125/ which equates to

60,000 nanograms per cubic meter. But, the OSHA standard itself

122/ White & Summerg, Uniform Commercial Code, Section 9-1 at
326 (2¢ ed. 1980).
123/ See Sections V and VI, supra.
[ 124/ 45 Fed. Reg. 61,966 at 61,969 (Sept. 17, 1980).
R 125/ 29 C.F.R. 1910.1001 (1980).

ST W v e ar e o
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has been criticized by the National Institute of Occupational

Safary and Health as being "grossly inadequate” on the grourd

that there is no safe level of exposure to asbestes. Furthermore,

an occupacioral standard which hag been compronised by taking

econonic considerations into account does not establieh that low

level environmental exposures are not harmful. 126/

The facr is "[t]nere are nany reports of caces [of mesothe-

lioma, a rzre form of cancex ) following short exposures ~- g few

weeks. Cases have followed exposure to dusty clothes in the

home." 127/ At leas* one court has found that "mesotheliona may
result from oneo €.:posure to asbestos dust or fibres." 128/

Tae contention that in the absence of warning -- which would

allow the user to meke an informed choice whether the utility of

the product outweighs its dangerous propensities, friable asbestos

products causing a significantly higher than normal exposure tgo

airborne asbestos fibers are unreasonably unsafe, sounds redsonable.

In fsct, it has been heid as a matter of law that "produccs placed

in the stream of commerce containing asbestos are defective for

the reason that the same are unreasonably dangerous to the consumer

or user of the product." 129/

126/ See text in Section V, at 55, note 84, supra.
127/ J.C. Gilson, supra, Section III, note 38, at 400.
128/

Hardy v. Johns-Manville Sales Corp.,
- 1355,

supra, 509 F.Supp. a:

129/ HOOQ§1 v. Fibreboard Corp., 485 F.Supp. 242, 250 (E.D. Tex.,

1%.¢

See also dardy v. Johns-llanville Sales Corp., 509
(footnote continued)

L)
1

. . T Y e i ittt o st
o il e il | 5. St e el 2 B s o
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Also, Congress has found that “the presence in school build-
ings of friable or easily damaged asbestos creates an unwarranted
hazard to the health of the school children and school enployees
who are exposed to such materials." 130/

This Report does not undertake to second-guess the Congress
by attenpting to resolve the issue of whether friable asbestos
products are hazardous to students and school employees. The
courts may make the determination that the products are hazardous
either as a matter of law, by applying collzteral estoppel, or
by determining the disease relation of the product by resocrt to
judicial notice of adjudicative mecical fact, pursuant to Federal
Rules of Evidence 201(b){(Z), and (ec). 131/ 1In the alte-native,
the issue of injury will be determined by juries or judges on the
tasis of expert scientific and medical evidence. 1t does appear
clear that it will be necessaiy to establish that the products zas

used are hazardous, as a prerequisite to recovery.

2. Lepsal Nature of the Injury

Recovery for injuries caused by unreasonably unsafe products
may be sought under the tort theories of strict lizbiliity and

negligence, and the theory of implied warranty. The recoveries

(footnote conutinued)

F.Supp. 1353 (E.D. Tex. 1981); Flatt v. Johns-Manville Sales
Corp., 488 F.Supp. 836 (E.D. Tex. 198J). &5ut see “cCarty v.
Johns-Manville Sales Corp., 502 F.Supp. 335 (S5.D. Miss. I980).

130/ 20 U.S.C. 36061(a)(6) (1980).

131/  See Hardy v. Johns Manville Sales Corp., supra, 509 F.Supp.
at 13527%3 ("Asbastos-related litigation {s an appropriate

candidate for collateral estoppel because it is a mass tort, a

tort against a large undefinable group of people by industrv.").
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¢ contemplated by the Asbestos School Hazard Datection and Control
Act are for the costs of detecting, containing or removing hazard-
i is asbestos products. There is a critical issue as to the legal

nature of the injury:

[Wle use the terms "property damage" on the
one hand and "economic loss” on the other

to describe different kinds of damages a
plaintiff may suffer., An action brought to
recover damages for inadequate value, costs

of repair, and replacement of defective goods
or consequent loss of profits is one for "eco-

nomic less.” Property damage, on the other
hand, is the Restatement's "physical harm . . .
to [user's] propercy. 1f one purchases a

new truck and finds that the radiator has t»
be replaced at a cost of $300, he would suf-
fer an economic loss of at least $300 rather
than property damage . . . Of course, border-
line cases can arise that do not fit comfor-
tably in either the propercy damage or the
economic loss category. 132/

I, general, a majoriry of courts decidirg the issue have held

L emlemn b e e ARt - b —

that unlike damag:s for personal injury or physical property
damage, econcmic loss is not recoverable in a products liability
dction -- whéther founded on strict liability, negligence, or
implied warranty. There is, however, a division of opinion, and
the more persuasive decisirns discussing the issue have allowed
recovery of economic loss if it is caused by a hazardous product,

or if it results from a tort "independent” of the sale of a defec-

i TR WY M s T R AT s ¢

tive product -- such as failure to warn.

Accordingly, it will be necessary for the school districts to

either establish that econonic loss is recoverable here, or that '

- 132/ White & Suwmers, Uniform Commercial Cude, Section 11-4 ar

405 (2d ed. 1980).
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~o the rendering of school buiidings uncafe, topether with the need
to physically tear away asbestos products from the buildings,
constitutes physical domage to property. There 15 a dearth of
authority on this latter issue. 133/
Because of the importance of the "econcmic loss" issue, and
because it is a legal issue with which the Department can address
in a general report of this kind, the ecomomic loss issue is dig-~

cussed in the next section of this Report.

P. Statutes of Limitation

Since the Environmental Protection Agency banned the spraying
of mwaterials containing more than one percent asbestos in 1973,

[y

most of the situations with which we are concerned stem from the
installation of asbostas prior to thzat date. 134/

Accordingly, the various state statutes of limitacion prescent
obvious cbetacles to the successful recovery of abatement cmsts
through litigation. Jtatutes of limitation may serve to bar an
action even though all of the elements just discussed which would
otherwise allow recovery exist. In almost all cases, the time
period elapsed since installation of the asbestos will be longer

than tne period allowed for bringing actions under the applicable

statute of limitation. The eritical issue, then, is when will

133/ See discussion of Arizona v. Cook Paint & Varnish Ce., 391
F.Supp. 962 (D. Ariz. 1975y, aff'd, 541 F.2c 226 (9th Cir.
1376), cert. denied, 430 U.S5. 915 (19773, at 113, infra.

134/ See 38 Fed. Reg. 8,820 (1973). However, the regulations
: allowed spraying for decorative as oprosed to insulation
I purposes until 1978. See 43 Fed. Reg. 26,372 (1978).
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N the 2ause of action be viewed to have accrued, so as to commrence
the running of the statute of limitatien?

Restitution s an especially attractive reredy because there

b
is authority holding thar the performance of one's duty to the
public by another creates a contract implied in law, with the
limitation period runrting from the comparatively late dace on
which rhe duty is finally perfermed. Products liability claims
under strict liability, negligence, or implied warranty theories
are the primary alternative or additional claims to an action
seeking restitution.

In contrast to praducts liability tort claims, products
liability contractual claims, such as breach of inplied Warranty
of fitness or merchantadility, may be c¢learly barred by applicable
statutes of limitation. Even though contractual limitation periods
are often longer thar -ort limiteticn periods, they also often
commence at the time of delivery rather than the later date of
"manifestation' of injarv, 135/

In tort cases, however, many courts have adopted a manifes-
tatien rule, providing that the governing tort statut- of limita-
tion does not start running until the injury manifests itself.

See, e.g., Insurance Co. of North America v. Forty-Eight Insula-

tions, Ine., 633 F.2d 1212, 1220 n.13 (6th Cir. 1980}, (personal

135/ See U.C.C. §2-725 (1976}. The U.C.C., it must be noted,
T Way not be applicable because sprayed asbestos, to be
sale of goods within the reaning of the U.C.C., must, since it
- is atrached ro realty, be capable of severance "without mater<al
E harm thereto" and must have been movable at the time of identi-
- fication to the contract. U.C.C. §8§2-105, 2-107 (1976),

H . 2 bl g POy P
a e . el PRI kit + Yo gk, Mgt Adm. b
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¢ injuries). As an example, ir Resenau v. City of Hew Brunswick,

51 N.J. 130, 238 A.2d 169 (1968), the defendant manufacturer sold
a water meter to a city in 1942, which {n turn installed the meter
at plaintiff's home in 1950, The meter broke in 1964, causiug
damape to the plaintiff's propcrty. The court held that the six-
year statute of limitation for tortious injury to property started

running at the time the meter broke because there was no cause of

action prior to that time. Even in the case of contractual theo-
ries, statutes of limitation may not always prove to be insur-

mountable. See Southpate Communitv School District v. West Side

Constr. Co., 399 Mich. 72, 247 N.W.2d 884 (1976) (consumer school
district not in privity with manufacturer of defective floor tiles).
The United States could sue in federal court pursuant to 28

U.5.C. 1345 (1976). School districts could sue either in state
court, or federal court if the grounds for diversity jurisdiction

were met.  See 28 U.S.C. 1332 (1976). A six-year statute of limi-

tation is provided with respect to federal act-iunas on ccntraces,
28 U.S.C. 2415(a) (1976), and a three-year period applies to
federal actions on torts, 28 U.S.C. 2415(b) (1976>. All periods
in which "facts méterial to the rieht of action are not known and
reasonably could not be known by an official of the United States
charged with the responsibility to act in the circumstances” are
excluded from the limitaticn period. 28 U.S.C. 2416(z) (1976).
The United States would seeningly be in a very favorable position
under the federal limitation periods. But, if the action is
"derivative" -- and a strong case can be made that an action to

oo recover "on behalf of" a school district is derivative -~ the
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assignrent of the cause of action to the United States must take
place pricr to the running of the applicable sta' ¢ limitarion
period, for the federal right of action to su.vive. 136/
Accordingly, it i{s likely that the issuer posed by governing
Btate statutes of limitation are as icportrat to the United States
in this situation 2s they are to the s~houl districts. It will
generally be necessary, then, to successfully state a claim
either for restitution or for a tort, and to establish a compara-

tively recent "accrual" date.

CONCLUSION

From the analysis wvhich follows, it may be concluded that
restitution is the preferred cause of action, and that strict
ligbility and negligence, predicatecd on failure *o warn and
failure to test, also are vizble th2ories of recovery. There is
room for optimism on the stztute of limitation issue based on the
fact that the dangers of friatle asbescos have only recently been
brought to the attention of the government and the putlic. The
manufiacturers still contend that their rroducts are not dangerous.
Thus, actions may still be timely despite the passage of time
invclved, under restitution, "discovery," and "manifestation"

statute of limitation principles.

1A, Pt. 2 Moorae's Federal Practice, % 0.321 ac

136/ E;g-»
T p.3291 (24 ed. 1G80V.
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I. ECOROMIC LOSS AS A COMPENSABLE INJURY

A. The Zconomic Lors Issue

The economic luss fssue i raised by the fact that an acrtion
for restitution to reccver the costs of removing and replacing
dsbestns in the schools has the characteristics of a products
liahility action. The allegation would be that friable asbestos,
by reason of being a carcinogen, is defective, creating & hazardous
condition requiring removal. If removed prior to causing death

or physical injury, the actual injury is characterized in products
liability jurisprudence as “economic loss.” There is a body of
cast law to the effect that "ecoromic loss™ is not recoverable in

a pruducts liability action -- absent the existence of an express

warranty,

A successful =reducts liability suit offers
an injured irdivigual three potential foras
of recovery: (1) "persoral” damaegcs, which
ccapensate for bodily harm; (2) “rroperty"
damages, which coupensate for injury to
property otier than the cefective product;
and {3) ":zcomouic" danages, of which "direct"
compensate Zor harm to the defective product
itself ond “"consequential” for harm to busi-
ness excectations, such as profits and good
will. Presently, the majority of courts
allow recovery for personal and property
damages under the theory of striect liapilicy
in tort, but liwmit recovery for "economic"

loss to cases involving breach of an express
warranty. 137/

Also, even if an implied warranty action to recover economic loss

i1s allowed, the contract statute of limitation, which usually

137/ Note, Econozic Losses and Strict Products Liability: A
Fecord of Judicial Confusionn between Conrract and Tore,
54 NOTRiL DAME LAWYER 118 (1978).
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{ o starts running at time of delivery, will serve to bar recovery
unless recovery is allowesd on a torr theory -- which usually

involves more favorable cause of action ac¢rual rules.

T T s

The problem is illustrated by the deccision in Jones & Laughlin

Steel Corp. v. Johns-Manville Sales Corp., 626 F.2d 280 (3d Cir.

1980). Johns-Manville supplied products for a roof, and also
superviseu construction of the roof, for Jones & Laughlin. Even-
tually, the rnof began to crack, allowing water to leak through. 138/
Ultimately, Jones & Laughlin repaired and replaced porticns of the
roof, and filed a complaint to recover its losses. Recovery was
sought on several theories, some of which were founded in tort,

including strict lisbility, and others which were founded in

( contract, including breach of express and implied warrznties.
Altnough the Supreme Court of Illinois had not yvet addressec the
question of whether economic losses are recoverable urder torr
theories of liability, the federal court concluded {(in the diver-
sity case) based on intermediate Illinois decisions and "a large

| majority of courts," that "economic losses are not recoverable

under claims sounding in tort law." 626 F.2d at 287. “The

extension of strict liability to cover economic losses in effect

would make a manufacturer the guarantor that all of its products
would continue to perform satisfactorily throughout their reason-
ably productive life." 626 F.2d at 289. Accordingly, the court

held that Jones & Laughlia did not state valid causes of action

SN 138/ Althouph isbestos was used in the roof, no allegations were
I made of a hazardous condition.
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~ for eitaer strice liability or meglizence. The court also held
that even if the contracr were subject to the U.C.C., delivery
of the roof cecurred mcre than four years prior to the date on
which the suit commenced, so that the U.C.C. contractual theories
were barred by the statute of limitations.
Althcugh today's decision may appear to be
somewhat harsh, we are coniident that it is
the result required by Illinois law. The
- record establishes that the roof purchased
s by Jones & Lauvghlin was unsuitable for the
: weather conditions to which it was subject.
The unsuitability or the failure of the roof
to perform as anticipated by the parties does
not give rise to a cause of action Hased on
Illinois tort law. While it would zppear
thar Jones & Laughlin did have a celorzble
breach of warranty claim under the UCC
(assuming argusndo that the contract invelved
the sale of goodz), the company did nor file
such a claim within the tirme limits specified
by the lllinois statute of lamitation . . .
Whatever the incauities may be, under the
circumztances, Jones & Laugalin simonly ne
lenger nas a lez2lly actiorzbla claim for
relietf. 626 F.2d at 292, 139/
There are two conflicting landmark opinions on the issue of
whether recovery for economic losses may be had in tort. 140/ 1In
Santor v. A4 & M Karagheusian, Inc., 44 N.J. 3, 207 A.2d 305
!
139/ In contrast, an intermediate Illinois state appellate court
‘ has since held that recovery of economic losses may be had
: under the tort theoryvy of ssrict liability, in Moorran Mfg. Co. v.
; National Tank Co., 92 11l.Appn.3d 136, 414 N.E.74 1307 {120). The
! court neild the U.C.C. remedies did not preclude tort renmedies
' because they were only designed for transacrions involving parties
: in "roughly equal bargaining pesitiorns.” In that case, the court
: reversed a trial court's dismissul of tort claims seexking to
i recover damages as a result of cracks appearing, in 1877, in
: storage tanks which had been delivered iu 1566. TRe action was
: - filed in 1978, twelve years after delivery.
P 140/ See Jcnes & Laughlin Steel Corp. v. Johns-Manville Szles
i Corp., eupra, 626 F.2d at JB5.
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(1965), the Supreme Court of New Jersey held that the plaintiff
could maintain a breach of implied warranty claim directly against
the munufacturer, even though there was no privity between the
partics. The case concerned unsightly lines which began to appear
in carpeting several! months afrer it was installed. In dicta, the

court said that the plaintiff also had a cause of action for strict
liabilicy in tort.

{(Wlhen the manufacturer presents his goods to
the public for sale he accompanies them with
a representation th:t they are suitable and
safe for the intended use. . . . The obliga-
tion of the manufacturer thus becomes what in
justice it ought to be -- an enterprise lia-
bility, and one which should not depend upon
the intricacics of the law of sales. The
purpose of such liability is to easure that
the cost of injuries or damage, cither to the
goods sold or to other property, resulting
from defective products, is borne by the
makers of the products who put them in the
channels of trade, rather thaa by tne injured
or damaged persons who ordinsrily are power-
less to protect themselves. 141/

Several monrhe arter the decision in Santor, the California
Supreme Court expressly, also in dicta, adopted a contrary posi-

tion, in Seely v. White Motor Co., 63 Cal.2d 9, 403 P.2d 145 (1965).

The plaintiff suned, claiming breach of express warranty and also
strict tert liability, for damages for the repair of a defective
truck, the purchase price, and lost profit: resulting froﬁ the
unsuitability of the truck for normal use. The California Supreme

Court affirmed the judgnent for ttre pldintirf on the theory of

41/ 207 A.2d ar 311-12.
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breach of express warranty, bur in dicta, rejected the strice
liability theory.

The distinction that the law has drawn between
tert recovery for physical injuries and
warranty recovery for economic loss is not
artitrary and doesg not rest on the "luck" of
one plaintiff in having an acecident causing
physical injury. The distinction rests,
rather, on an understanding of the nature of
the responsibility a wanufacturer must under-
take distributing his products. He can
appropriztely be held liable for phvsical
injuries caused by defects by requiring his
goods to match a standard of safety defined

in terms of conditions that create unrezson-
able risks of harm. He cannot be held for

the level of performance of his products in
the consumer's business unless he agrees

that the product was designed to meet the
consumer's dewands. A censumer should not be
charged at the will of the manufacturer with
bearing the risk of physical injury when he
buys a product on the marker. He can, however,
be fairly charged with the risk that the pro-
duct will not mateh hig economic expectartions
tniess the manuvliecturer agrees that it will.
Even in acticns for negligence, a manufacturer's
liability is limited to damages for phrsical
injuries and there is no recovery for economice
loss alone. 403 p,24 at 151-52,

A rajority of courts deciding the issue have since followed'
Seely. 142/ A minerity of courts have followed Santor. 143/ Many

articles have been written or the issue. 144/

142/ Sec Posttape Assdc. v. Eastman Kodak Co., 537 F.23 751 (3d
Cir.71378) (PennsyIvania law, stricet liabilicy); Fredonisa
(footnote continued)

143/ See Gainous v. C2ssna Aircrafe Co., 491 F.Supp. 1345 (N.D.
Ga., 1980 EGeorgia law, stricr Liability); Mead Corp. wv.
(footnote continued)

144/ See Frumer, Products Liability, §16A(4) (k) at 3B-180 to
38-187; Note, Economic Losses and Strict Producrs Liability:

(footnote continued)
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In addition, some courts have allowed recovery of econoagic

loss in specific situations, while recognizing the Seely result

beotnote—TZQ—ccntinuod)
Sroadeasting Cors. v, RCA Corp., 481 F."3 781 (5th Cir. 1973)
(Texzs law, strice liabiTity,; Bripght v. Goodyear Tire & Rubber
Co., 463 F.2d 240 (9th Cir. 197Z2) (California law, intentional or
reciless tort); Southwest Forest Indus., Inc. v, Westinehouse
Elee. Cors., 422774 IUTT (Sch Cir.y, cerc. denied, &GO U.S.
902, (19737 (aArizons law, strict liability); Midiznd Forge. Inc.
v. Letts Indus., Inc., 395 F.Supp. 506 (N.D. Towa 1975) (Tcwa
law, strict“IEability); Arizona v. Cook Paint & Varnish Co., 391
F.Supp. 962 (D. Ariz. 1575, aff'd, 331 F.24 226 (Yzh Cir. 1976),
cert. denied, 430 U.S. 915 (19777 (under law of Arizona, Califer-
nia, Hawaii, Texas, or Alaska economic loss not recoverable in
strict liakility action); Cooley v. Salopian Indus. Led., 383
F.Supp. 1114 (D, s.cC. 1974) (South Carolina Yaw, strice liabilicy);
Noel Transfer & Packzpe Delivery Serv., Ine. v. Genearal Morors
Corp., 341 F.Supp. 968 7D. Mioo 1972%,; Clark v. Interrstional
Harvester Co., 99 Idaho 325, 581 P.2d 78% (1978} (negliivencey,
Moerrow v, New Moon Homes, Inc., 548 P.2d 279 (Alaska 1976) (strict
liabilicy); Nobility Hcumes, I1nc. v. Shivers, 557 S.W.2d 77 (Tex.
1977) (strict 11ability); Hawkins Constr, Cr. v. Matthews o,
Inc., 190 Neb, 546, 209 N.W.Zd %43 (16737 (stricet tiaprlicyy,;
Price v. Gatlin, 241 OQr, 315, 405 P.2d 502 (19€5) (strict liabi-
Tieyy; IneTis . American Morors Corp., 3 Chio Sc.2d 132, 209
N.E.od 83 (1965) (neglizgeidey; Alr~ed N. Koplin & Co. v. Chrvsler
Corp., 49 11l.8p0n.3d 134, 564 N.2.2¢ L0D (1977) (nepligence);
cue v, Jim Letre Oldsmohile, Ioc., 135 Ga.App. 293, 217 S.E.7¢
607 (1973) (negligerce), Besucharp v. Wilenn, 21 Ariz.App. 14,
515 P.2¢ 41 (1%73) (strict lisbilicy); anthony v, Kelsey-Haves Ce.,
25 Cal.Apr.3d 442, 102 Cal.Rptr. 113 (1Y7Z) (striet liasiTiey angd-
negligance); Xhodeg rharmacal Co. wv. Continenral Can Co., 72 T11.
App.2d 362, 219 N.E.Jd 7726 (1%66); Sicux Lity Comrunity School
(Footnotea continued)

(footnote 143 contirued)

Allendale Mut. Ins. Co., 465 F.Supp. 3535 (N.D. Ohio 197%) (Ohio law,

strict Iiabilityy, Berg v. General Motors Corp., 87 Wash.zd 584,

535 P.2d 818 (1976) (striet liability); City of La Crosse v. Schu-

bert, Schroeder & Assoc., Inc., 72 Wis.2d 38, 740 N.W.Zd 124 (1376)

(strict liability); Tacono v. Anderson Concrete Corp., 4Z Chio St.2d
(footnote continucd)

(foctnote 144 continued)

A Record of Judicial Confusion Between Contract and Tort, 54 NOTRE

DAME LAWYER 118 (15767 Ribstein, Guitelines tor Deciding Producs

Econonic Loss Cases, 2% MZIRCER L. REV. %33 (1578); “ote, Producrs

Liabiiicy: Thke viznufacturer’s Responsibility for Lconomic Loss --

Another lLook, NEAFATS STATE UNIV, L. RLV. 653 (I978), Edmeades,
(footnote continued)
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as @ general rule. In Cloud v. Kit Mfp. Co., 563 P.2g 24 (Alaska
19775, the Alaska Supreme Court allowed recovery for damage to a
wobile neome destroyed by fire, under strict liability in toret.

The court held that sudden and calamitous Property damage is
recoverable under tort theory, whereas deterioraticn, internal
breakage, and depreciation 2re economic losses for which recovery
is not allowed in strict liabilicy.

In Signal 0il & Cas Co. v. Universal 0il Products, 572 S.W.24

320 (Tex. 1978), the Supreme Court of Texas held that economic
loss 1s compensgable in strict liability where “nera is collateral
Property damage in addition tn damage to the product itself, and
that ir such cases, demage to tne product itself may also be
r=covered as part of the property damage.

The primary concern of the courts following the Secely deci-

sion has been the fear Lhar recognition of a strict liahility

(Icotnote 147 continued)

District wv. Internaticnal Telephone and Telegranh Corp., 461
F.SUpp. %2 (N.D, toia 1973y " Kussel v. Tord Vorass Co., 281 Or.
587, 575 P.2d 1383 {1978); Plainwely Parer Co., Trc. v. Pram,
Inc., 430 F.Supp. 1355 W.D. Pa. 1G77).

(foctnote 143 continued)

B8, 326 N.E.2d 267 (1575) {strict liahility); Hiirel v. General
Motors Corp., 190 Colo. 57, 544 P.2d 983 (19753 (stfict liability).
Cova v. Harley Davidson Motor Co., 26 Mich.App. 602, 182 N.W.24 800
(1970).

(foctnote 144 continued)

The Citadel Stands: The Pecovery of Econozie Loss in American
Products Lizbiiity, 27 CASS WES - RES. L. REVI LT 977y Note,
Recovery of Direct Econozic Loss: The Unanswered Questions of

Ohio Productas Liability Law, 27 CASE WEST. RES. L. R&V. 643 (1977);
Hote, Products Liability: Lxvanding the Property Damare Exce tion
in Pure Yecatonmic Loga Cases, 54 CHICAGI-RELT L. V. 033 (377
Apel, Strict Liabliity: decovery of "Economic" Loss, 13 IDAHO L.
REV. 2% 7(I57%y; Note, Manufacturer s Strict Tore Liability ro Con-

gumers for Economic Loss, 4:i 5. JOUNS L. PEV. 40T (1967,

—
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theory of recovery in to:rt would conflict with the U.C.C. which

has been adopted by stature in most states. "Inasmuch as the

doctrine of strict liability does nor Permit a manufacturer to

limit its liabiljty through the use of a waiver or a limited

warranty, importation of strict liability into the econonic loss

area would effectively supersede §2-316 of the U.C.C." 145/

"[Tlhe legislatures of nearly every state in the Union, have

adopted the UCC which carefully and Painstakingly sets forth the

rights between parties ip a sales transaction wirh regard to

economic loss. This Court, in the common law evolution of the

tort law of this State, must recognize the legislature's action

in this czrea of commercial law and should acconnodate when possible

the evolution of tort law with the Principles laid, down in the

U.C.C." 146/

It should be emphasized that scme courts allow recovery fer
economic loss in nepligence, even though they do not do s0 in
strict liability, on the ground that negligence is grounded on
fault, so0 thar it falls within traditional tort rules and does
not conflict with "the statutory svstem of nonfault recovery under

the Uniform Commercial Code. 147/

tal

supra, 626 F.2Jd if 7245

145/ Jones & Laughlin Steel Corn. v, Johris-Manville Sales Corp.,

146/  Clark v. International Harvester Co., 99 Idaho 326, 581 P.24
784,793 (I9787.

[

47/ Hestern Seed Production Corp. v. Campbell, 250 or. 262,
.24 ZIE TS (1968). " See al:th terg v. Ganeral Motors

Corp., 87 Wash.2¢ 584, 555 p.2d 81% (19767; Nobility Homes, Inc.
v. Shivers, 557 5.W.2d 77 (Tax. 1577). .
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In sitvations nct governed by the U.C.C., such as sales of
Tealty (see U.C.C. §§2-105, 2-107), a nunmber of courts have felt
free to reach a contrary conclusion., In Patirtnucei v. Drelich,
153 N.J.Super. 177, 379 A.2d 297 (1977), the court held thar the
buyer of a howe with an inadequate sewer system had a cause of
action for striet liabiliiy 1n tort. A "system which places raw
effluent upon the surfuce of the yard of a dwelling house is 'in
a defective condition unreasonably dangervus to the user or
consumer.'" 379 A.2d at 299. Simila- decisions include Tavares
v. Horstman, 542 P,2d 1275 (Wyo. 1975) (negligent design and
construction), and particularly eignificant, since thevy are deci-

sions by Calirornia courts after Seely, U.S. Financizl v. Sulliven,

37 Cal.App.3d 5, 112 Cal.Rptr. 18 (1974) (foundation failure); and

Krirgier v. Eichler Homes, Inc., 260 Cal.App.2d 224 (1562) (failure

of 2 radiant heating system).

Thus, if the U.C.C. is not appli:able here, the Seely ratio-
nale of resolving conflicr between U.C.C. statutoiy policies and
tort cocmon law policies in favor of the U.C.C., is not present.
The U.C.C. may not be applicable for several reasons -- inabiliey
to easily sever the product from realty, l&gl.absence of privity
between school districts and manufacturer, 149/ or completion of

the sales transaction prior to adoption of the U.C.C.

See nete 135, SUPIa.

148/
149/ See Scuthsate Community Scheol District v. Weat Sjqge

Constr. Co., 399 Mich. , 267 N.W.2d 584 (1576y.
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:\./ B. The Economic Loss Caused By Asbestos School Hazards Should
Be Characterized as a Tertious Injury

The majority rule set forth in Seely appezars correct with
respect to most situations involving recovery for economiec logs

not involvins hazardous products. The principle at stake in such

cases does appear to involve the difference between bargaining
2 expectations, and what is actually obtained from the bargain, and
| is traditionally a matter of contract rather than tort law. How-
ever, where the defective preduct pPeses a hazard, the actrual
injury is not only a defeat of contractual expectations but ailso
the creation of a tortious hazard. 150/ If the schools were
replacing asbestos because it had become unsightly, or was falling

from the ceilings, the injury would appear correctly characterized

_—

ac a loss of bargained-for expectaticns. In fact, the sole reason
for removal ¢f the asbestos is that school authorities are

concerned that inaction may result in death or injury to the
students and employees for whon they are responsiblec. Furthermore,
a clasgic public nuisance situation would seem to be presented. 151/
Students are recuired by law to attend school and schools are

public facilities. Aralogies to unsafe dams, or obstructions to

| roads or navigable waterways, would not aprear wisplaced.

130/ Generally, one may plead both tort and contract claims
arising from the same transaction, even though different

: limitation statutes app.y to the separate claims. E.p., Trianple

Under¥ri§ers, Inc. v. Honeywell, Inc., 604 F.2d 737, 743-84 (24

Cir. I979).

151/ A public nuisance includes conduct which "invclves a signi-
, , ficant interference with the public health, the public

' : safety, the public peace, the public comfort or the public con-

i B venience.” Restatenment (8zcond) of Torts, §821(b) (1979).

]

v
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Lt In TWA v. Curtiss Wriohet Corp., 143 N.Y.S.2d 284 (Sup. Crt.

- 1955), aff'd without opinrion, 153 N.Y.S.2d 246 (App. Div., 1st

' Dept. 1958), preceding both santor and Seely, a Kew York trial
court held that though negligence -- defecrive engines on a jet
airplare -- may endanger another, there is no actionable wrong
if the danger is averted. The court squarely held that the
purchaser's remedy is for breach of warranty unless and until an
dccident occurs. It can be argued that the TWA decision is wrong
in this context. It can be contended that the decision is unde-~

§ sirable from a public policy standpoint, because it may discourage
responsitie parties from seexing to alleviate dangerous conditions
Prior to the occurrence of deaths or injuries. 152/

(' In another case, preceding Santor and Seely, the Fifth Cir-
cuit Court of Appeals, applying Texas law without citing the Tka

decision, came to a contrary conclusion. In Gladiola Biscuit Co.

V. Southern Ice Co., 267 F.2d 138 (5th Cir. 1959), the court

allowed a biscuit manufacturer to recover against an ice manufac-
turer its costs of destroying biscuits containing glass mixed in
with the ice furnished by the defendant, on a strict liabilicy
theory,. "Otherwise, while an injured biscui* eater might have
his remedy . , . the physical harm which Tex.s seeks to prevent
wonuld have irretrievably occurred.” Id. at 140,

The Gladiola result seems more consistent with the policies
underlying strice liability, because it encourages the abvatement

of hazardous conditions.

152/ Hote, Fconomic Loss in Products Liability Jurisprudence,
66 COLUM. L. REV. 917, 951 (1966).
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Section 402A of the Rustatement (Second) of Torts (1965)

States that "[ojne wheo sells any product in a defective conditjon
unrearcnably dangerous o the user or consumer or to hie property
is subject to liability for physical harm thereby caused to the
ultigatz user or consumer, or to hisg property," Allegedly, if
the asbestos were left in the schools, the result will cause and
Bay already be causing, physical harm to users of the schocls,
That should clearly create a Cause of action for strict liability
in tort., If, however, the school district ag considerable expense
abates the hazard by temoving the asbestos, it can be contended
that the "wrong" has not been suddenly transformed from a torticus
injury to a ¢ontractual injury, While there May not have been

a8 tortious Ebyveical personal injury, there rerains the tortjious
creation cf 3 hazardous condition Necessitating remedial Measures
to aveid harm, so that the expense of abatement mey fairly be

. &

Tgued to constitute g tortious injury.

in stricst liability, whecre the losgs Tesults from the hazardous
Nature of the defective product. The manufacturer of g dangerous
product, even though injury has not yet occurred, breaches the
same duty that underlies liabiliey in Personal injury cases, which
in both situations is based on the policy of éncouraging the manu-

facture of gafe products, 153/

—_—

153/  Apel, §tric£_}iabilitg: Pecovery nf Economic Loss, 13 IDAHO
L. REV. 29, 49 (127¢); Kibstein, Guidelines for Decidinz
Product Economic Loss Cases, 29 MERCER L. REV.7493, 500-01 (1578). f
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The courts of England hav. a]lowed recovery in tore for
econonic lesses resulting from nazardous products. Lord Denn:ung,

M.R., stated in Dutton v, Bugnor Repis United 3uilding Co.: 154/

Counsel for the council submitted that the
liability of the council would, in any case,
be limited to those who suffered bodily harm;
and did not extend to those who only suffered
econcmic ioss. He suggested, therefore, that
althcugh the council right be liable if the
ceiling fell down and injured a vieitor, they
would not be liatle simply because the house
was diminished in value, . . .

I cannot accept this subzission. The
damige done here was not sclely economic loss.
It was physical damage to the house., 1% coun-
sel's submission were “ight, it would mean
that, if the inspector negligently passes the
house as properly built znd it collapses and
injures a person, the council are liable;
but, if the owner discovers the defect in
time to repair it «- and he does repair igve--
the council are not liasie. Tha“ is an
impossinle distinction. They are liable in
either case. 7 would sdy the same about the
manufactuvrer of an article. If he makes it
negligently, wich a laten- defect {(so that it
breaks to pieces and injives someone), he is
undcubtedly lisble, Suptose that the derect
is discovered in time ro prevent the injury,
Surely lLe is liable for the cost of repair,

In Rivtow Marine Ltd. v, Washington Iron Woiks, 155/ the
Supreme Court of Canada held that economic loss could be recovered
ir negligence, if it results from "failure to warn"” or other tort

"independent" frow the contract of sale. In other words, in Canada

154/ [1872]) 1 q@.B. 273, {19721 1 ALl E.R. 462, 474 (C.A.). Tort

recovery for ecoromic losses was subseguently epproved by
the Youse of Lords, See Anns v. London soroa'h of Merton, [1978)
AC728, [1977] 2 aAll E.R. 492, 505 {Lord Wilvertorce), 514 (Lord
Salmon).

155/ 40 D.L.R. (3d) 530 (1973).
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s recovery in tort may be had if. there is a tort in addition te the
manufacture of a defective product. And in this country, though
additional elezents not required in a products liability action
must be proven, there is no obstacle to recovering economic loss
in an action for fraudulent misrepresentation (which can be

based on rnondisclosure of = material fact as well as aff:rmarive

[ —

misrepresentation). 156/

Most of the American economiec loss cases already cited have
involved non-hazardous situations and are therefore distinguishable
: from the situation at hand. Only a few cases in addition to the
: TWA decision have denied recovery on tort theories when the defec-
tive product resultud in a hazardous condition. However, these

( cises do not discuss whether the hazardous nature of the defective
product, or the presence of an "independent" tort, should resultr
in a gifferent ouccome than is true of oﬁher "eccnomic loss"™ cases.

An example is the decision in Sioux City School Disr-ic: wv.

International Telephone & Telemraph Co., 46l F.Supp. 662 (N.D.

Iowa 1978). In this diversity case governed by Iowa law, a
school district sued to recover its costs of removing and replac-
ing heating units which discharged carbon monoxide, allegedly
endangering students and teachers. The court dismissed the caise
of action for strict liability. Other causes of action, based

¢n express and implied warranties and negligent design, were not
challenged. The court said that there were four distinct catego-

ries of harm with strice liability potential: (1) physicai

AR 156/ See Section II C, infra.
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. injury to persons; (2) physical dumage to properiy other than
the product itself; (3) physical damage to the product itselt;
and (4) econcwic losses which involve no Physical harm but are
occasioned bty the unfitness of the product. The court held that
items (3) and (4) were not recoverable ip strict liability,
pParticularly since the Parties in the case were not unequa: in

terms of their barpaining position.

In Artzona v. Cook Paint & 7arnish Co., 391 F.Supp. 62 (0

Ariz, 1975), aff'd, 541 F,2d 226 (9th Cir, 1976), cert. denfed,
430 U.s5, 915 (1977), the courc dismissed clainmg by the state and
its agencies to recover the costs of removing rigid polyurethane
foam insulation products from buildings, based on strict liabilicy

and misrerresentation of the flammability of the preducts., The

K

- ecurt noted that the five states whose laws were potentially
relevant -- Arizona, Celifornia, Hawaii, Texas, and Alaska -- did
act allow tore recovery for econcmic losses. The cour: also helc
that the necessity to physically tear the product from the build-
ings to nake thenm Teasonably firesafe, could not properly be
charactericed as phaysical harr to the Property. (However, in view
of the desrth of authority on thig poiut, school districts may
contend that the necessity of physically tearing away asbesros
from ceilings to abate a hazardous situation does reflect physi-
cal hara to Property squarely within the language of the Restate-

zent (Second) of Torts Section 4024 (1965)), 132/

- 157/ In addition to the cases just cited, research discloses :
that several additional dec{sions have deniecd recovery for
N } . (footncte continued)




Document hosted at JDSU PRA
http://www.jdsupra.com/post/documentViewer.aspx?fid=ef4balbe-4f93-42f2-aa58-7e9f944bfo75

P U e el i a R MRt R - s ts cuma mommres M e e ——— i ae ——

- 114 -

L e e R a s e e oy

"

" In any event, [c]ontract actions are created to protect
the intercst in having promices performed; . . . {t]ort actions
are created to prctect the interest in freedom from various kinds
of harm. The duties of conduct which give rise to them ave
imposed by law, and are based primarily upon social policy, and

not necessarily upon the will o1 intention of tha parties . . .'""

; Tameny v. Atlantic Richfisld Co., 27 Cal.3d 167, 610 P.2d 1330,

1335 (1980), quoting from Prosser, Law of Torts at 613 (4th ed.

1971). One may contract to purchase an inferior precuct, but
not to expose others to an unsafe one. Any agreement to commit
a tort against a third party is illepal and void. 158/ 1In short,
while contractual principles govern ~he sale of non-hazardous
products, it can Ye argued that tort principles should be
applicable to the sale of hzzardous products. On this issue,

the decisions of the highest courts of England znd Canada, and
“he Fifth Circuit's Gladiola decision, allowing to.t recovery

for economic loss, may be preferable to th=2 ocutcome in the TWA

case denying recovery. 159-60/

(toctnote continued)

Yeconcmic less" in hazardous procuct situatisns. These cases

also do not discuss whether the presence of a hazardous condition
should result in a different outcowe. See Bright v. Goodvear Tire
& Rubber Co., 463 F.2d 240 (9th Cir. 19723 ECaEirornia 1aw)
(dangerously defective tires); Hiwkins Constr. Co. v. Matthews Co.,
Inc., 130 Neb, 546, 209 N.W.2d 543 (1973) (defective scaffolding).

158/ Restatement of Cortracts, §571 (1$32).

159-60/ See also, Caltex 0il (Australia) Pty. Ltd. v. The Dredge

"Willonstad", 136 C.L.R. 5¢9, 556 (Austl. 1976) (High
Court of Austrailz he€ld ezonomic loss recoverable if the manufac-
terer xnows the particular consumer likely to suffer economic
loss); Union 0il Co. v. Oppen, 501 F.2d 556 (9th Cir. 1974)

(economic losu recoverable by fishermen following oil spill).
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i The general theory behind failure to warn cases is that one

R s T asnr o A

may not knowingly sell a hazardous material without warning of

; the hazard. The warning allows the user to make an informed

; choice as to whether the utility of the product in a particula;

. situation outweighs its dangerous propensities. A sound

; argument can be made, based on both the publiz policy behind

: strict liability and several weighty decisions from common law
jurisdictions, chat liability should follow the absence of warring

in the case of "economic loss" as well as in the case of physical

injury.

Economic Loss Conclusion

Though most American cases are to the effect that economic

loss is not recoverable ir a rort action, a persuasive argument
can be made that recovery for the abatement of a nuisance caused
by a hazardous product, predicated on failure to warn and failure
to test, can be brought on tort theories. As the next section
demonstrates, if a tort can %e established, the necessary duty

and breach thercof exist to constitute the elements necessary to

sustain a claim for restitucion.

i
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N I1. LIKELY EQUITABLE AND CCMAON LAW
TREGRIES OF RLCOVERY

A. Equirable Restitution Theory of Recovery

1. Restiturion Principles

Restitution appears to be the most desirable remedy froa the
prospective plaintiff's standpoint, because it most closely firs
the problem and also may offer the most appropriate end favorable
treatment in terms of statutes of limitation. The schcol districts
could allege that the manufacturers w'.o supplied friable asbestos

for use in classrooms without warning that asbestos fibers are

dangerous, and without testing to determine the danger in zn

environmental as opposed to an occupational setting, have a dury
to abate the resulcant hazard and must compensate the party arating
the hazard, if the manufacturer refuses to do so. 161/

The Restatersnt of Restitution sets forth the elcments of a

rescituticn claim under the public emergency assistance doctyine:

Section l15. Performance of Anotiter's Duty
to the Pub’ije.

A rerson who has performed the duty of
another by supplying things or services,
although acting without the other's knowledge
Oor consent, is entitled to resctitution from
the other if (a) he acted upofficiously ang
with intent to charge therefor, and (b) thke
things or services supplied were immediacely
necessary to satisfy the requirerents of
public decency, health, or safety,

161/ Only new rmaterial is discussed in these sectiong concerning

potential causes of ection. The concepts of duty and injury
were discussed in the preceeding two sections of this Report.

-y
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The schoul asbestos hazards appear to fit squarely within the

language of the Restatzpent. 162/

Cozment a to the Restatoment provides that the nargan havine
—Enrztolient :2

tho duty must first be requested to perform it unless considera-~

tions of urpency render 2 Orior reguast infeasible. Any echool

districe conteriplating use of a restitution theory should pay
particular attention to this requirement.

Comment b gives exunples of situations where Section 115 is
applicable, including “"where one removes an obstruction from or
makes repairs upon a public road which has become imminently
dangerous to members of the traveling public, if the town or
person whose duty it is to care for the road fails to do so."
This situwation is somewhat analogous to a situation in which
schools have villegedly) become imninently dangerous to members
of the student public, 1f the manufecturers responsikle for the
concition fail to make the necessary repairs.

A prime exazple of the etergency assistance ductrine articala-

ted in Section 115 of cthe Restatevent of Restiturion is the Supreme

Court's decision in Wyandctte Transp. Co. v. United States, 389

U.S. 191 (1967). 1In Wyandotce, a barge loaded with a dangerous
gsubstance (liquid chlorine) h:d been negligently sunk in the Mis-

sissippi River. The governoant was concerned that if any chlorine

T T T T A T T~ (M N [ add

162/ Ecard of Ceoom'rs of Decatyuw County v. Gre:nsbure Tiwmes, 215
ind. 471, Z0 . E.7d €47 (1939) (tule not epplicable, however,

to cage at bar). "The Restatements protulgated by the American

Law Institute are entitled to great weight and we szccept the rule

[Section 115, Restaterent of the pow of Restituticn} quoted above

48 an authoritative cxposition of the 13w on the subject consi-

dered."
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. escaped, "it would be in the form of lethal chlorine gas, which

might cause a large number of casualties. The Government demanded
that Wyandotte remove the barge. Wyandotte refused to do this.” 163/

The United States then moved to avert a
catastrophe by locating and raising the barge
and {ts deadly cargo. . . . Theso Ooperations,
costing the United States some $3,081,000,
proved successful.

The United States denanded that the
owners and cperators of the barge reimburse :
the Government for its expenses. This f
demand was rejected. 164/

The Court sazid:

It is but a small step from declaratory relief
to a civil action for the Government's expen=
ses incurred in removing a negligently sunk

i vessel. [Citation omitted.) Having properly
chosen to remove such a vessel, the United
States should not lose the right to place the
resporsibility for removal upon those who
negligently sank the vessel. See Restatenenr
of Festitution Section 115; Lnited Sfates w.
10720 Yowing 4 Iransportation Co. . 374 F.2d
€56, €07 (C A. 4Zth Cir. 1967). No issue
regarding the propriety of the Government'sg
recoval of Wyandotte's barge is now raised.
Indeed, the facts surrouncing that siuking
congtitute a classic case in which rapid
recoval by someone was essensial.

Wyandotte was unwilling to effectuste
removal {tself. It would be surprising if
Congress intended that, in such a situation,
the Government's commendable perforoance of
Wyandotte's duty must be at government
expense. Indeed, in any case in which the
Act provides a right of removal in the United
States, the exercise of that rignt should not
relieve negligent parties of tha responsibi-
lity for reumoval. Otherwise, the Government
would bhe subject to a financial penalty for

£ 163/ 389 U.S. at 194-95.
164/ 389 U.S. at 195,

-
s
ra
T
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L the correct performaqce of {ts duty to prevent

irpediments In inlanj waterways. 165/

Ir Brzndon Towmship v. Jergme Buildcrs, Inc., 80 Mich.App.

180, 263 NH.W.24 325 (1978), a township brought an az2tion to recover
the costs of repairs it made ro 2 dam owned by the defeniants.

The township had determined that the dan wag in need of repair,

and that because it coulgd tupture and flood in the event of

heavy rainfall, there was an imainent threat to the safety of

the township residents. The court reversed a grant of summary
judgment in favor of the defendants, stating that "[a] condizion
which is so threatening as to constitute an impending danger to

the publlc welfare Js & nuisance." 263 N.W.2d at 323, "Plain-
tiff's allegations fal] squarely within the situation envisioned

by the Restatement [cf Restitution, Sectlon 115). Defendants

were enriched by the repairs made to fes dam, and the enrichment
was unjust because it wag cefendants’ duty to repair the dar."
263 N.W.2d at 328.

In Unicted Stotes v. Consolidated Edison Co. of New Yorl,

Inc., 580 F.2d 1122 (24 Cir. 1$78), the court upheld a judgrent
awarding damages to the United States, reimbursing it for costs
which the Atomic Energy Comzission incurred when it made available
200 megawatts of electric power to Consolidated Edison Co. during
a power shortage. The court held that Consolidated Edison wac
liable under the public emergency assistance doctrine reflected in

Sectlon 115.

165/ 1Id. at 204-05.

=Y = |
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N Con Edison's claim thar it has no absolute
duty to supply electricity to New York arca
custorers nicconceives toth the nature of the
duty vhich must pe implicated to fail within
the purview of Section 115 and the nature of

; the duty wiich the ALDC perforied in this caze.

' Con Edison asserts in this regard that it ig

‘ liable for damages to its customers only from

; Intentionzl vwrongzful cutoffs or accidental

cutaffs wvhen it has acted with Eross negli-

; gence. However, Section 115 of the Restate-

went certainly does not require either by

: lts terms or under the case law Interpreting

: it, that a duty must be absolute to fall

, within its parameters. Duty is a flexible

; concept. Its eaxistence depends on calibrating

: legal obligations to factual contexts. One

nay have only a duty to avoid grocs negligence,

but that is 2 duty nonetheless and one poten=-
tially cognizable by the energency assistance

doctrine., 580 F.2d at 1127-28. 166/

The court also saig:

Cun Edison's attenpted limitation of the
energency assistance doctrine to burial of
the dead, repair of public roads, and quaran-
tine of the insane and contagiously ill

takes too myopic a view. To be sure, these
are exampies appearing in comment b to §1i5
of the Rzstatement of Restitution. Butr

those examples are explanato.y, not delimit-
ing. Con Edison's situaticn was certainly
Dore grave and potentially dangerous to the
public welZare than when a fallen tree blocks
4 road or when "a dead whale [is] stranded on
the shore close to a town." Restaterent of
Restitution, Section 115, comment < at 453
(1937). 167/

16€/ The court cited another decision, Peninsular & Oriental
T Steam_Navigation Co. v. Overseas OIT Carriers, Inc., 553
F.238 830 (2d Cir.), cerc. denied, 434 U.S5. 859 (1977), in which
one ship went out of 1ts way and increased ics fuel consumption
by increasing speed, to bring a sailor suffering a heart attack
on another ship, to a hospital. The regcuing ship was awarded
its increased fuel costs as damages under Rectatement Section 114
o, == the private erergency asaistance section,

.. 67/ 580 F.2d at 1130, n.14.
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Rectitution 2ppears as appropriate here as in the cases just
discussed, substituting failure to warn of the hazards of asbestos
as the duty creating element, for the negligent sinking in HWyarn-

dot-e, the hazardous dan in Brandon Township, and the power fur-

nished in the Consolidated E4ison case,

In particular, "[t]he quasi-contract action [for restitution]
is particularly applicable to those torts in which money or
prdpérty is obtained by fraudulent misrepresenzation. " 168/

The failure to warn of the hazards of asbestos products in trans-
actions undertaken for profit and likely deterred by knowledge

of the hazards may be argued to constitute fraudulent misrepresen-
tatien. 1£9/

2. Indemni:y Principles Also Suggest That Restitu.l on
is Appropriate

. ———

Sections 93 and 95 of the Restateuwent of lestitution p:cv de
P

additional reascning supportive of a restitution remndy, tecauze
they demoastrate thar the ultimare responsibility = r tl - hzzard
created, if any, rests with the manufacturers -- not the schaoonl
districts. Section 9 provides:

Person Respcnsible For A Dangerous Condition.

Where a person has become lisble with
another for harm caused to a third person

Prosser, lLaw of Torrts at 630 (4rh ed, 1971).

/
169/ See Seztion IIC, infra, entitled Misrepresentatinn. Inp
additison to the public eoergency assistance doct:rine, which
_ ts the basis for the restitution theory reflerred in Seczion 115
of the Pestatement, restitution is also available to recover
unjust enrichzent resulting from misrepresentation, See Prosser,
Law of Torts at 688-89, 732-13 (4th ed. 1971).
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et because of his negligent fzllure to make safe
AN - :

- a dangerous condition of land or chattels,
which was cveated by the misconduct aof the
other or which, as between the two, it was
the other’s cduty to make safe, he is centitled
to restitution from the other for expenditures
properly macde in the discharpe of azuch lisbi-

i lity, unless after discovery «f the danger,

. he acquiesced in the continuation of the

: conditicn.

Comment a provides:

: The rule stazted in this Section applies

‘ to situations where a carrier is responsible
i for cthe condition of its right of way or a
municipality is responsible for the coadition
of a public highway and a third persom by
negligence creates a condition dangerous to
travelers thereon, or, having undertaken to
make safe a dangerous condition, fails to do
50.

In the words of a Missouri deeision:

[Wlhen the supplier or manufacturer of an
article is actively or primarily negligent
by supplying a product that is unreasonably
cdangerous for the use for which it was made
or supplied, and the perscn to whom the item
is supplied justifiably rel‘e? upon the sup-
plier's care but is nevertheless passively or
secondarily negligent in causing injury to a
third person because of his failure to dis-
cover, corralt or rededy the danger, the two
negligent parties, thkough both may be liable
to the third person, are not in pari delicto
and the one that was passively negliigent may
maintain «n acticn for indemnity against the
one that was actively negligent. 170/

Section 93 of the Restatement provides:
: Indemnity from Negligent Seller or Supplier.
(1) Where a perscn has supplied to another

. a chattel which because of the supplier's
' negligence or other fault 1s dangerously

S0 170/ Lewis v. Amcher Products, Inc., 510 $.W.2d 46, 48 (Mo.App.
R 1974).
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N defective for the use for which it is sup-

plied and both have become liable in tort to
a third persor injured ty such use, the
supplier is under a duty to indemnify the
other for exp-nditures preoerly made in dis-

‘ charge of the clainm of tha third person, {f

; the other usced or disposed of the chattel in

: reliance upon the supplier's care and 1£, as

between the two, such reliance was Justifiable,

(2) The rule stated in Subsection (1) applies
where a perscn hes negligently made repairs

; or improvewent:z upon the land or chattele of

' another whereby both become liable in tort to
a third person.

i The application of the rules set forta is illustrated by

; the decision in Fritts v. Safeway Stores, Inc., 408 F.Supp. 828

(D. Or. 1976). In that case, a customer brought an action
against a grocery store for injuries she sustained when she was
struck by a negligently installed automatic door. The court
held that the store was entitled to indemnity from the installer.
Safeway was entitled to indemnity because itsg liability was only
passive ~s opposed to active, or in the alternative, was only

vicarious. 171/

171/ a2 also RKelly v. Diesel Constr. Div. of Carl A. Morse, Inec.,

- S5NLYLAd T, 315 NLE.ZS TSI {1974) (general contracter Lizble

under labor law to injured enployee, entl:zled to full indemnity

from ccmpany which provided a defective hoist); St. Louis~San Fran-

cisco Ry. v. United States, 187 F.2d 925 (5th Cir. IS5D) (railway

corpany entitled to Indcunity against United States which hed :

negligentiy Eermitted bombs to becoze dangerous and cause injury

to plaintiff's employees); Woods v. Juvernile Shoe Corp. of America,

351 5.W.2d 694 (Mo. 1962) (shoe store entitled to indemnity for

liability for personal injuries suffered by customer, aga’nst

negligent manufacturer of defective shoe); Sears, Fcehuok & Co.

v. Philip, 112 W.H. 282, 294 A.2d 21} (1972) (store Liable Tfor

perscnal injuries in slip and fall case, entitled ro indemnity

against independent contractor who had contracted to clean and

wax floors of store unless store owner could be heid ascountable
(footnote continued)
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The point is thar a school district could seek irdemnity from
the manufacturer of asbestos, if a nuisance action to compel abate-
uent were brought against it by parents and students, or if an
action were brought for death or injury caused by acbegtos expo-
sure. The principles of indemnity demonstrate that the ultimate
responsibility for the "wrong," and therefore the duty to abate,
lies with the manufacturer which failed to warn rather than the
innocent school districts. This serves to support the contention
that the manufacturer does have a "duty" to remove the asbestos
(if proven hazardous), within the within the meaning of Restatement

of Restitution Section 115.

Finally, statutes of limitation may not bar an indemnity
claim brought against a manufacturer by a school district which
has been sued by Parents or students for injunctive relief or
personal 1injury. 172/

3. Limitarion Principles Appliceble to Restitution
Actions

The Restatement also provides with respect to statutes of

limitaticn:

{footnote continued)

for mere than "a fault that is imputed or constructive only.").
But see Tolbert v. Gerber Industries, Inec., 255 N.W.2d 362 (Minn.
T@T?THTadoptfﬁg comparative regligence and apportionment of liabi-
ittty rule, to the effect that a negligent installer of defective
equipment is not entitled to one hundred percent indemnity from
negligent manufacturer).

172/ See Walker Mfo. Co. v, Dickq;son, Inc., 619 F,2d 305 {4th

Cir. 1980y (holding U.C.C. limitation statvte does not
shield manufacturers of defective products from indemnity claims
although made by their purchasers wore than four years after the
date of sale),
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. . Section 148. Laches and Statutes of Limitation,

(1) 1In Proceedinas in equity, 3 person
otherviise entivled to restitution is barred
from recovery if he has failed to bring or,
having “rought hss falled to prosecute, a
suit for g0 long a time and under such
circuzstances that {t would be inequitable
to permit him now to prosecute the suit.,

_ (2) A cause of action for restitution may
| be barred by lapse of time bzeause of the
pPrevicions of a statute of limitations.

Comment a on Subsecticn (1) provides that delay sufficient
to bar a suit includes consideration of whether "a hardship would
result to the respondent or to third persons because of a change
of circunstances ar because there would be a substantial chance
9% reaching an erroneous decision as to the facts."

Comment b prevides that “[llength of time in i{tself, aside
from irs likelihood of producing hardship, is not a bar. In
tre absence of evidence of other circumstances the complainant
norrally is barred 1{f the period of the statute of limitations
epplicable to actions at law in analogous sitvaticas would have
run, beginning at the time when the facts were known or the duress
ended." Excuses for delay include the fact that the complainant
"was ignorant and did not understand his rights."”

Comment ¢ provides:

Normally restitution will be denied only

where, because of an unreasonable delay,

the respondent or thirg persons would suffar
; harw if restitution were granted; even if
; full resticu<ion would work a hardship,
partial restitution will often be granted
conditioned upon the complainant making com-
pensation for the harm suffered by the delay,
1f such compensatiog will prrevent the harg-

ship to the respondant, Unlike the situatien
; ' where a chanze of circumstances may operate
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. as a defcnse vefore the other party discovers

the facts (see £142), the granting or denial
of restitution because of nardship is not
aecessarily dependent upon the depree of
faulr of the parctics in the originzal trans-
action; restitution is denied %“ecause of
laches only boecause the complainant, with

; full opportunity to pursue a reczedy, delays

: withour acdecuate reason.until, if restitution

| were granted, ths other party cr some third

: person mignt suffer a loss which would nor

have been cccasioned had zetion been brought

i with a fair degree of promptness., The hard-

: ship upon the other party ray be because he

would losc something, as where there has bezn

a material change cf values in the subject

matter, or because in view of his changed

! financial conditlon restitution would be very

: difficult, or for other simijar reasons.

Coumment d prevides:

If the lapse of time has caused doubt as to
: the ascerrtainment of the facts, as where .
‘ witnesses have died or papers have been
; lost, or where the tine clapsed is =0 great
g that witnesses may have forgotten the Iacts,
.. the chance that the respondent will be dealr
with unjustly mav be sufliciently great to
preveat the grancing of restiturion. It ig
because of this, perhaps, thatr courts have
frequentiy found it fitting ‘o bar equitable
actions at the perivd when the statute of
. limitations would bar ictinns at law unless
the complainant can show a satisfactory
reason for not having previously brought his
action.

; It would appear that an action for restitvtisn would not be
§ birred by laches, because the length of time that has elapred i
: since the asbestos was instalied in the schools has not in itself
harmed the likely defendant manufacturers. Also, eny "delay" may !
be attributed to the asbestos manufacturers who sold their produccts

! without any warnings and who continue to contend that friable

asbestos {8 not dangerous.
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e . As to the applicability of statutes of linitation, comment f

on Subsection (2) provides:

e ——— = ——— —

The statvtes comucnsy Xnown as statutes of
limitations ordinarily are applicable to
actions at law. They zlso apply to ecquitable
proceedings in which there is a concurrent

legal remedy.
* * &

(Tlhe statutory period for a quasi-contractua.
cause of action is the same as fcr a caune of
action based upon an oral contract.

The logical result is to return to the point of determining
whether the underlying wrong complained of can be characterized
as a tort =- it was so concluded in the preceeding tection. If
the creation of the alleged asbectos hazard is a tort, the poten-
tial arises for the rmost favorable result possible froan the
standpoint of the school districts with respect to statutes of
limitation. It may te persuasively argued that the actual wroong
is the creation of a cortinuing nuisance, s2 that the statute of
limitation should not actually comm=nce to run until the abatement

of the hazard.

In United Staces v. Boyd, 52C F.2d 642 (6th Cir. 1975), cert.

denied, 423 U.S. 1050 (1976), a court nad to deturmine when the
appiicable statute of limitation began to run governing an action
in which the United States sought to recover its expenses incurred
in removing a sunken barge frow a navigable portion of the Cumber-
land River. The United States first bacame aware of the barge's
sunken condition in early 1968. After nepoticticns, the government
rezoved the barge in May of 1971, and filed its suit for reim-
bursement of expenees in December of 1972. The court held tha+

Section 115 of the Restatement was applicable for several reasons,

o AN

e - e e . e pett
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o« . including the fact that che vessel represented a hazard to other
vessels employed in navigation.

The_rizht to “estitution fid not accrue in
this czor uncii vho aciu il reroval of the
Bunzen Dovre, walch occurred on iiay zI, 1971,

and vntil tne actusl Davment o the contrictor,

wnich occUrred on June ¢, i57T.  Since the

action was brought in Decexber, 1972 against

Boyd and in 1673 against Caldwell, it would i
not be barred by either the three year or

the six year statute of limitations.

The appellants contend that if the
Government is ailowed to pursue the claim for
recovery based on the time when it incurs its
actual expense of removal, it could delay
remnoval for many years and, thus, recover on
a stale claim. "The answer to this contention
is that by doirg so the Government would run
the risk of exposing itself to liability o
third parties under the authority of Buffalo
Bayou Transportation Co. V. United Stztes,
375 F.Id 675 (5¢h Cicr. I967), and would also
run the risk that the person recsponsible for
the obstruszticn would be unavailable to
respond in damages, Furthermore, if the
Guovernment should deley too long in removing
the sunken vessel anc then seek restirution,
the owners of the sunken vessel could validlv
assert the dafense of laches, inasmuch as
laches would then be an equitable defense to
an equitable cause of gction, namely restitu-
tiocn. 520 F.2d at 645. (Ezphasis added.)

In both the Branden Township and the Consolidared Edison cases

discussed previously, the courts characterized the emergency
assistance doctrine as a form of quasi-contractual relief, 173/
This is reflective of the notion that the law creates an implied

contract to perform one's duty, so that the cause of action does

173/ see United States v. Consolidated Edison Co., supra, 580
) F.id ac 1127 Brancon iownsnic v. Jerome Builders, Inc.,
supra, 263 N.W.2d ar 378,
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NS not accrue (and the ilimitation period does not commence to run)
until the complainant performs the duty of the party responsible. 174/
The next nost favorable outcome i{s that either the general
catch-all, or tort damage to property statute of limitation, would
be Leld applicable and to commence on the date that the district
determined, or should have determined, that it was faced with a
hazardous condition in the schools. 1f, however, the underlying
wrong 1s characterized as contractual, the contractual starute
of limitation could be held to have commenced running on the
; date of delivery, barring actions in many jurisdictions. Plainly,
the econonic lecss issue previously discussed may be pivotal in
actions seeking restitution as well as in actions in strict lia-
bility and negligence, which are discussed in the next two

sections of this Report.

Restitution Conclusion

A school district determined to seek restitu+tion should
first ascertain the responsible asbestos manufacturers. Demand
should then be made upon the responsible sarties for abatement,

that is, removal, containment or encapsulation of the asbestos.

174/ There are some jurisdictions in which an action for equitable
T restitution has been held governed by laches rather than a
statute of limitation. CEe= Watwood v. Yambrusic, 389 A.2d 1362
(D.C. 1978) (action which would have been allowad under 15-year
statute of limitation held barred by laches}. But see Jonklaag
v. Silverman, 117 R.I. 691, 370 A.2d 1277 (1977) {even though
equitable principlesc are involved in an action for restitution,
"limitations statutes should apply equally to similar facts regard-
less of whether legzal or equitable jurisdiction is involved, so
; acticn tizely under six-year statute of timitations, is not barred
’ by laches.").
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N 1f the demand is refused, ft will be necessary to estzblish in

court either as a matter of law or by trial of a factual issue,
that the asbestos is hazardous. The hazardous nature of the
product, coupled with failure to warn of the hazard and failure
to abate the hazard, should constitute an omission to perform a
“"duty" within the meaning of Section 115, entitling the party
performing the duty to restitution.

The United States 175/ (or school districts) could recover
sums expended for removing of containing hazardous asbestos by

actinns seeking restitution.

175/ The conclusions ac to the United States depend upon the
appropriation of funds by Congress to carry out the Act,
which, as already stated in che Summary, appsars unlikely.
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- S B. Products Liatility Thecrics of Recoverv

Products liabilitv is the arca of case law concevning the
liability of sellers of products to third persons with whom they
are not in privity of contrace. 176/ Products licsility cases
ordinarily include causes of action for striet liability, negli-

' gence, or breach of warranty, or for all three theories of reco-
very. These theories of vecovery are discussed in the following
sections, The first twn sections of the Legal Issues portion of
this Report addressing duty and injury, should be kept in mind
while reading these sectrions.

1. Strict Liabiliry

Strict liability is a more recent development ;han either
liabiliry for negligence or bresch of warranty. It is the
preferred products liability cause of action because it is
unnecessary to prove neglipence against the ranufacturer, and
contractual privity between the manufacturer and the injured

prodiict user is not required. The Restotement (Second) of Torts

sets forth the elements of a scrict liability claim.

Section 402A. Special Liability of Seller of
Preduct for Physical Harm to User or Consumer.

(1) One who sells any product in a defective
; concition unreasonably dangerous to the user
f OT consuiner or to his property is subject to
' liability for physical harnm thereby caused

to the ultimate user or consumer, or tc his

property, if (a) the seller Is engaged in

the business of selling such a product, and

(b) it is exp2cted to and does reach the user

or consumer wWithout substantial change in the

condition in which it {s sold.

P 176/  Prosser, Law of Torts at 641 (4th ed. 1971).
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(2} The rule stated in Subsection (1) applies
althourh (a) the seller Nas exerciced alj
FPOSSille care in the preparaticn and sale of
his product. and {b) tre uscr or consumey

has not bouzh:c rhe product from or enteread
into any centractual relation with the geller.

Comment d provides that the thecry of strict liability is no
longer limited to focd or other products for human consumption.

It extends to any product sold in the condi-
tion, or substantially the same condition,

In which {= ig €xpected to reach the ultinate
user or consumer. Thus the rule stated
applies to an automobile, a rire, ap airplane,
& grinding vaieel, a water heater, a Bas stove,
& power tool, n riveting machine, a chair,

and an insecticide. It applies also to pro-
ducts which, if they are defective, mAay be
eXpected to and do cause only "“phyeical harg"
in the form of damage to the user's land or
chattels, as in the case of animal food or a
herbicida.

Comment e provides that strict liabilicy applies to the gale
of ratural products which do not reguire processing, which irdi-

cates that ashegton mining companies may be inciluded among poten-

tial defendants.

Norrzlly the rule ctated in this Section wiil
be apnlied eo articles which already have
undergone gsome processing before sale, since
there is today little in the way of consumer
products which will reach the consumer without
such processing. The rule is not, however,

80 linited, and tle supplier of poisonous
mushrooms which are neither cooked, canned,
packaged, nor otherwice treated is subject to
the liabilicy here stare .

Cumment £ gets forth the duty upon which 8trict liability is

based.

The bzsis for the rule 1s the ancient one of
the special responsibility for the safety of
the public underteken by one who enters into
the business of eupplying human beings with
products which may endanger the safety of
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their persons and property, and the forced
relisance unon that uvnderzaking on the parc
of those vho purchaze such goods.

Comment { prevides thut the concept of a defective product
is iimiced by considerarions of reasonableness,

The rule stzted in this Section applies only
where the defective condition of the product
mckes it unreasonahly dangerous to the usger
Or ~onsumer. . . . The article sold zust be
dange~ous to an extent beyond that which
would ce contemplated by the ordinary consu-
mer who purchased it, with the ordinary
knowledge ~ommon to the comwunity as to itsg
characterisiics.

Comment j provides that the seller may be required to give

warninzs as to a product’'s use in order to prevent it from baing

unreasonably dangerous. This 1equirement has been a key elenent

of asbestos liability cases.

Comment k provides that product: which are both necessarily
and vnavoidably unsafe, such as the Pasteur treatment of rabties
which cften leads tc damaging conseqaencé%, but prevents a disease

waich invariably leads to a dreadful death, are nct unreaszonably

Gangerous. Unlike the Pasteur treatment, asbestos {8 not neces-
garily and unavoidably unsafe -- it can be contcined to prevent
the release of fibers. 177/ Also, there are aiternative ceiling
ingulation products. 178/

Strict liability {s a tort iiability "and does not require

any contractual relation, or privity of contract, between the

177/ See Sections V and VI in the General Background portinn of
thig Report, supra.

78/ 1d.
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plaintiff and tie defendant." Comnon. 1. This means that a
schcol distriet can sue a manifacturer even when the manufacture:
did not sell the product directly to rhe school districr,

Striet ligbility is not governed by the provisions of the
Unifora Commercial Code 35 to warranties and is not affected by
limitations on the §cope, content, and applicability of warrenties.
Comzent w. This means that a strict liability action is not sub-
Jject to as many obstacles as a breach of warranty action.

Assumption of the risk, but not contributory negligence, is
a deferse to a strict liability cause of action. Ccmment n. This
means that contributory negligence, which is a major potentiai
deferse to a negligence claim, Day not be used to eliminate or
reduce recovery in a strict liability claim.

Firnally, there may be situations in which fucther Procescing
or substantial change by intermediate Farties will lead to shifting
of responsibiliry.

The question is essentially one of whether the

responsibilivy for discovery and Prevention of

the dangerous defect is shifted to the inter-

wediate party who is to make the changes. No

doub” there will be sone situations, and some

defects, as to which the responsibilicy will

be shifted, and others in which it will nort.

Comment p.
This rather imprecise ryule will be applicable in determining whe-
ther liability ultimately lies with the Primary asbestos miners

and manufacturers or instead with the manufacturers of friable

asbestns products. 178/

179/ . The cases the Department is aware of have been filed by
school districes against the manufacturers of the frizble
(footnote continued)

——
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It appears that a scheool districet ean allege the elements
required for a strice liability claim, with the proviso thar,
as alrzady discussed, a majority of American courts which have
decided the issue -- without persuasively treating the hazardone
product or “independent" tort situation -- have hald that "econo-
mic loss" unaccompanied by rzrsonal injury or Preperty dzmage is
not recoverchle under a strict liability theory. Since the deci-

cion in Borel v, Fibreboarc Paper Products Corp., 493 F.zg 1076

(5th Cir. 1973), cerc. denied, 419 U.S. 869 (1974), the fiige

requirement -« that asbestos products unaccompanied by adequate
warnings are viewed as defective products -- has been established
civher by jury verdice 0T, more recently, as a watter of law. 180/

In Borel . Fibroboard Paper Products Corp., 493 F.24 1076

(Sth Cir. 1973y, cert. denied, 419 U.S. 869 (1874), an asbestas
insulation werker developed asbestosis, and ultirately died of
mesothelioza, after having worked in the asbestos industry from
1936 until 1969, The Fifth Circeit affirmed a8 district court
judgment in a cdiversity case applyiﬁg Texas law, on a jury verdict
in favor of Borel on the basis of strict liability.

The plaintcifs alleged that the asbestos was an unreasonably

dangerous product because of the failure to give adequate warning

Tfoctnote continued)

asbestos products as opposed to the primary asbestos miners and
manufacturers. See Secticns VI A and VI B of the General Back-
ground section of this Report, supra,

180/ See Hardy v. Jehns-tanville Sales Corp., 509 F.Supp. 1353,
I3547(E.D. Tex. ILTIY; noeney v. Fibreboard Corp., 485
F.Supp. 242 (E.D. Tex. 1980).,
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of the known or knowsble dangers fnvolved. 181/ 1In affirning the
Judgnent, the court applied the strice liabiljcy principles sum-

marized above in finding that the asbestos manufacturer had a duty
tC test to discover, and alss tolwarn of, "those dangers that the

application of reasonable foresight would reveal.™

able risk to the insulation workers and thus
justify its marleting. The product could
still be unreasonably danperous, however, {f
unaccompanied by adequate warnings. An insu-
lation worker, no less than any other product
user, has a right to decide whether to expose
himself to the risk.

Furthermore, in cases such as the inmstant
case, the manufacturer is held to the knowledge
and skill of an expert, This is relevant in
detcrmining {1} whether the manufacturer knew
or should have known the danger, and (2) whe-
ther the manu:facturer was negligent in failing
to communicate this superior knowledge to the
user or consumer of its product. [Citation
omitted.] The ianufacturer's status as
éXpert means that at a minimum he must keep
abreast of scientifie knouledge, discoveries,
and advances and is presued to kpow what ig
imparted tiiescby. But even more importan:cly,
a nanufacturer has a duty to test and inspect
his product. The extent of research and
experiment must be comrensurate with the dan-
gers involved. A product rust not be made
available to the publie without disclosure
of those dangers that the application of
reasonable foresight would reveal. Nor ray
a manufacturer rely unquestioningly on others
to sound the hue and cry concerning a danger
in its product. Rather, each manuiacturer
must bear the burden of showing that its own
conduct was projortionate to the scope of its
duty. 182/

493 F.2d at 1088.

—
co
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493 F.2d at 1089-90,
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The court held that the trial court d1d not err in instruce-
ing the jury on strice liabilicy. and upheld the jury finding that
the asbestos ranufacturers failed to warn of the dangers connected
with their products. 183y

The defendants next challenge the Jury's
finding that their products were unreasonably
dangerous for failure to give warnuings. Iney
cannot deny, however, that once the danger
becane foresecczble, the duty to warn attached.
{Citaticn omitred,] Here, the defondante
gave no varning at alil, They z2tteapt to
circumven: this finding by arguing, disin-
genuously, that the danger was obvicus. For
present purposes, it is sufficicit to note
that Dorel testified that he did not know
that inhaling asbestos dust could cauze
serious illness until his doctors advised him
in 1969 that he hagy asbestosis. Furthernore,
WE cannot say that, as a matter of law, the
danger was sufficientiy obvicus to asbestos
installation workers to relieve the defendants
of the duty to warn. 134/

[W]hen a failure to give zdeguate warning
is alleged to have zade a procucc unreasonably
dangerovs, the standard for strict liability ie
essentiallv similar tg the stancard for estaby-
lishing negligence: the seller Or wanufacrurer
hes a duty to warn of foreseeable dangers.

From all that éppears, Borel used the defen-
dants’ product exactly for its intended pur-
pose. Ratner, the defendants allege merely
that Borel was contributorily nealisent ip
failing to use a respirator. This form of
contzioutecry negligence amounts to 3 failure
to discover a defect in the product or to
guard apainst the possibility of its exist-
ence and is not a defense to a strict liabi-
lity action. 185/

183/ 1d. at 1092,
184/  1d. at 1093,
185/ Id. at 1099,
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Several of the defendants had placed 2 warning label cn pack-
sges of their products cemrencing in 1964. The ~warning included
language that "this Product contains asbestos fiber. Inhalatica
of asbestos in excessive ‘Juantities over loap periods of time zay
be harmful.” The court censidered this warning inadequate.

; It should be noted that none of these so-

; called "cautions" i1ntimated the gravity of
: the risk: the danpger of a fatal {llness

: caused by asbastosis and mesothelicma or
other cancers. The miid suggestion that

. inhalation of asbestos in excessive quanti-

: ties over a long period of tire "may be harm-
ful" conveys no idea of the extent of the
danger. The admonition that a worker should
"avold breathing the dust” is black humor. 186/

Finally, the court poinced out an inconsistency in the cefc.j-

dants' legal contentions.

The appellents are in the anonalous pesition
of arguing that (1) rhe danner wag obvious;
(2) yet three issued no sexblance of a warn-
ing and three vrosted diluted "cautions" thich
mizht alert rhe coniractor-purchasers, Sur
nct the workers, the firal users; arnd {3) zl1
aczit that they never conducted any fests to
deternine the extent ¢f the danger.

* % &

The unpalatable facts are that in the twen-
ties and thirties the hazards of warling with
asbestos were recognized; that the United
States Public Healrh Service documented the
significant risk in asbestos textile facto-
ries i{n 1938; that the Fleischer-Drinker
report wzs published in 1945; that in 1961
Dr. Irving Selikoff znd his celleagues con-
firmed the deadly relationship between insu-
lation work and asbestosis. . . . During his
working vears, he fBorel] received no warnings
of any kind froca th:ee of the six defendants,
The other three defendants issued no warnings

186/ 1d. at 1104,

—————— At e ——————
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. until 1964-66, by which time adequate warnings
wouald have coms too late for Clarence Bore:, 187/

Borel has been recognized as the landmark case in asbestos
li{abilicy Litigation. The Preceeding quotations and discussicns
show that failure to test and failure to warn were key factors in
the decision. These sawe factors are also inotil in the school
situation.,

A critical issue will be whether the alleged danger of
asbestos products to school children was foreseeable so that the
panufacturers had duties to test and warn. 1In Karjala v.

Johns-Manville Products Corp., 523 F,2d 155 (Bth Cir. 1975y, a

187/ Id. at 1105-06. The court also held.
In the instant case, it is impossible, as a
practicl matrer, to determine with absolute
certeinty which particular EXposure tu ashes-
tos dust resulted in injury to Borel. 493
F.2d ac 1094,

Where several defendents are shown to
have each caused scme harm, the burden of
proof (or burden of 30ing forward) shifrs to
each defendant to shou what pertior of the
harnm he caused. If the defendants are unable
to show any reasonable vasis for divigion,
they are jointly and severally liable for rthe
total damages. 493 F.2d4 a=- 1095,

Though it is often possitle to identify the zanufacturers of the
fprayced asbestos product, it may zlso be possible to establish
liability against Primacy manufacturers based on market sghare.
See Sindell v. Abbott Liboratories, 26 Cal.3d 588 {1580), 1k3
cal.Rptr. 132, . 724, cert. denied, u.s. | 101
S.Ce. 286 (1980) (manuficturers of DES can be held liabYe based
on market Proportion, because particular manufacturer of drug
adoinisztered to plaintiif's mother Dany years earlier could not
be identified), See aluo Hardy v, Johns-Manville Sales Coro.,
supra. The court also iield that Porel's cause ar action cig

not accrue until the effects of the asbestos exposure manifested

theuselves, so that the action was not barred by the applicable
statute of limitation.
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dglversity case &pplying Minnecora law, the court upheld a jury
fnstruction which held the masufacturer to a duty to advaice the
state of nedical knoirledge and o warn of foreseeatle risks,

The instruction rezd:

A manufacturer has a duty to test and inspect
his producrs, and the extent of such research
a1d experiment must be commensurate with the
dingers involved. A product must not be nade
available to the pubiic without disclosure of
those dangers that the applicaticn of reason-
able foresight would reveal. A manufacturer
is held to the knowledge and skill of an
expert in determining whether or not his pro-
duct is defective or othcrwise dangerous. It
1s admitted that Johns-ilanville knew as early
25 1942 rthat asbestos would caus> asbestogis
when inhaled by factory workers. Mr. Karjala,
however, is not a factory worker. He {is an
insulation installer. It is for you to decide
whether or not Johns-Manville knew in fact of
the danger ts Mr. Karjala of tontracting
asbestosis. . . ,

In reaching your decision, you may con-

sider the tnowiledge which Jonns«ianville had

relative to factory workers and whether ot

not chis knowledge would put Johns-Manville

on notice of the danger to Mr. Karjala as an

insulation worker. 185/

It seems clear that as a minimum a plaintiff school district

ghould be able to "get to the jury" on the contention that industry
knowledge of dangers %o factory workers created a duty to test

wvith respect to possible dangers of exposure caused by release of

183/ 523 F.2d at 158. The court affirmed the judgment of rhe
T district court on the jury verdict in favor of the plair-
tiff. The court also upheld applicetion of the nanifestation
rule to the statute of limitation issue. The time at wnich
Karjala's impairment manifested itself was for the jury to deter-
mine. Id. at 161.




[ . - Document hasted atJD\)UPRAV

hitp: livpmzljdsupra com/postldocumentV|ewer aspx?fid=ef4balbe-4f93-42f2-aa58-7e9f944bf975

asbestos fibers froa friable products, in classrooms which would
be occupied by children for pany years. The same i3 trie with
respect to the duty to warn that airborne asbestos fibers are
dangerouz. In other words, it should be possible to create a
convinceing case of foreseeability of harm -- a central issue in

i products liabilicty litigation. In Davis v. Wyveth Lszboratnries,

Inc., 399 F.24 121 (9th Cir. 1968), it was hecld that the defendant
manufacturer had a duty to warn consumers of the statistical risk
that less than one person in a willion may contrect polio by
taking {ts vaccine. The court held that the failure to mest this
duty rendered the drug "unfit" and "unreasonably dangerous" within
the reaning of Section 402A of the Restatement. The court empha-
sized that even though the advantage to be gained by use of 3
product is great, it is necessary to warn the consuzer of risks
involwed, so that the consuner -an make a free cheoice.

Tt [appellev] would approach the problen from

a purely statistical point of view: less than

one out {of; a wiliicn is just not unreason-

abie. This approach we reject. When, in a

particular casa, the rigk quali tatlvely (e.g.,

of death or major disabilify) as well as

quantitatively, on balance with the end sought

to be achieved, is such as to call for a true

cholice judgment, medical or perscnal, the

warning =zust be given. 189/
Given the concern of pzrents for the safety of their own
children, it is obvious that a warning that asbestos may pose

even a very swall gquantiterive degree of risk -- but a risk of

deatn or dissblement -- would likely be 2 material factor

139/ 398 F.23 az 129-30.
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influencing the decision of d school districet waether to alloyw
installation of asbestos ipr irg schools. 1Ip fact, =he diacovery
of the potential risks 2fter the fact has led in scme cases to
closings of schools while asbestos was removed, 190/ costly efforts
to remove asbestos from schools, 191/ and the enactment of the
Asbestos School Hazard Act by Congress. It seems likely that if
school-districts had been warned that it wasg proposed o install
frisble asbestos ip their schools, which could cauge mesothelinpa
or lung cancer, most school distrie~g would not have allowed
installation of the product,

Strice Liability Conclusion

Accordingly, in many situations a school district eould sue-
cessfully state a strict liability cause of action. The clainm
should survive a motion to dismiss., The Qualifications to thig
conciusion are that the economic loss issue already discussed
would have to be resolved favorably, and the action would have tgo
survive scrutiny under the applicable statute of limitation.

Then, the school district would face a factual issue ag ro whether
the friable asbestos Created a risk of personal injury. “Failure
to warn" and "failure to test," which are crueial to the showing
of the breach of 3 "duty," should not be difficuvle to establish

based on the histery of previous isbestos litigation.

196G/ E.g., New York Tires, June 11, 1979 at B3 {(New York City
Pablic Schools 18> and 2C5).

191/  See Sectlon VI (Cise Studies) in the General Background
portion of this Report, cupra.
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The United States, or a school districs, could recover on a
strict liability claim. As in forel, likely defondants may find
themselves in an anomalous rosition on the limitation issue;
Since the industry originally sold the prodicts withcut any
warning znd still contends that asbestos irn the schools poses no
"unreasonable risks," 182/ it may be difficult for likely defan-
dants to establish that plaintiffs have been dilatory in seexring
abatement. If plaintiffs can establish the existence of a hazard-
ous condition requiring abatement, little more Cay be required to
sustain recovery, in view of the manufacturers’ failure to warn

and test regarding the dangerous propensities of friable asbestos

products.

2. ﬁggligengg

Lol

The Restzterent {Second) of Torts, Sections 388 and 294

pg i

(1965}, sers forth the elements of a products liability clain for
negligence. The Recstatement provides thatr a supplier or manufac-
turer of a chattel knewn to be dangerous for its intended use Ls
liable for bedily harm resulting from the use if he (a) knows,

or should know, that the chattel is likely to be dangerous, (b)
has no reason to believe that the user will know the danger, and

(¢) fails to warn the user of the dangerous condition.

192/  Lettecrs of April 22, 1981 and May 4, 1981, on behalf of

Asbectos Information Association/North Anerica to Asbestos
Lizbility Task Force, U.S. Justice Dipes; annwers to cemplaing
and interrogatories by defendants U.S. Gypsum Co. and National
Cypsum Co. in Cinnaminson Teumship Bd. of Educatina v. Hational
Gv“sum_Co., Genaral Backgfound Secrcion VI A, ci-ra.
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b As already stated, Borel held that where failure to give
adequate warning is alleged to have wade a product unreasonably
dangerous, "the standard for strict liability is e=ssentially simi-
lar to the standard for establishirg ncplisence: the seller or

; zwanufacturer has a doty to warn of the foresceable dangers."” 193/

The allegaticns of negligent acts in Borel included failure
to warn, failure to test the products, and failure to remove the
products from the market upon ascertaining that the products would
. cause asbestosisc. 194/ Although the plaintiff won in Eorel on
the strict liebility claim, he lost on the neglipence claim in
spite of the similarity between the causes of action. The jury
found that two of the defendants were not negligent even though
those same defendants were liable on a strict liabilicty claim,
and fcund that Borel had been contributorily neglipent which
served to bar his recovery on the negligence claim, but not on the
strice liability clsim.

We do not concider an extended discussion of a itepligence
cause of action to be necessary. In general, the conclusions
stated with respect to strict liability are also epplicable to a
negligence claim. The first legal issues section of this Report
dealing with duty, breach of duty and injury, summarizes the
elements of a products liabtlity claim for negligence. Counsel in
8 particular case will determine whether to include a negligence

claim along with a strict li¢” ""dty claii based on consideration

/493 F.2d at 103,
/

193
194/ I¢. at 108s.
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. of several facrtors under the law of the appropriate jurisdiction
including whether there are any bars to recovery in strict liabi-
lity not applicable to a nezligence action -- geveral courts have
held that economic loss may be recovered in negligence but rot
in strict liability 195/ -- and whether any disadvantages arise
from including a negligence claim. As a practical matter, most
plaintiffs’ attorneys plead both strict liability and negligence

in products liability cases.

Negligence Conclusion

The Uriited States, or a school distriet, could recover the

costs of abating asbestos hazards on a negligence claim.

3. Implied Werrancy

The two implied warranties utilized in cases of this nature
are the implied warranty of merchantability, reflected in U.C.C.
§2-314, and the implied warranty of fitness for a particular pur-
pese, reflected in U.C.C. §2-315. A number of cases have found
an implied warranty of safety as to a wide variety of products.

See, e.g., Henningsen v. Bloomfield Motors, Imec., 32 N.J. 358,

161 A.2d 69 (1960) (auromobile).
The elements of an implied rerchantability claim are:
(1) that a merchant sold goods,

. (2) which were not "merchantable"” at the time
of sale, and

(3) injury anad damages to the plaintiff or his
property

185/ See note 147 at p. 106, gupra,
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{4) caused pro:inately and jr fact by i
defective nature of the goods, and

(3) notice =¢ seller of injury. 106/
The key requirenenc for merchentabllicy ig that the producs be
fit for the ordinarz purposes for which ie is intended.
The elements for an implied warranty of fitnesg claim not
required for an implied warranty of merchantability claia aye:

(1) The geller must have reason to know the
buyer's particular purpose.,

(Z) The seller nust have reason e Know thart
the buyer tg relying on the seller's
skill or Judgnent to furnish appropriate
gnods.,

(3) The buyer rust, in facc, rely upon the
seller’s skill or Judgzent. 197/

The problem with er ioplied warranty claim is thag ander U.C.c,
§2-715, the cause of action accrues at the tize of delivery.
However, ags already discussed, it can be centendad that the
U.C.C. is not épplicable here, since the defective broduct hag
been E:corporated into real Property. Also, in SaTpsen Corser,

€o. v. Farmers Cooperative Elevaror Co., 382 F.2d 645 (10th Cir.

1967) {(Cxlahoma iaw), the court held that the implied warranty
cause of action with respect to defective concrete acerued when
the company learned of the defect rather than at the tine of
completion. Accordingly, ap action commenced almost six years
after complecion was not barred.

e ——

9%/ White & Summers, Uniforg Commercial Code at 343 (2g ed.
1920).

4. ac 358,

[

| ad
Ale
~J
S

———




Document hosted at JDSU PRA
; id~ 2 - - -7e9f944bf975
http://www.jdsupracconTpostidoetmentiewsnaspx2fidwefAhale 4{93-42f2-aa58-7 9794

- 148 -

L In the szituation addressed by this Renort, the primary
advantage of the restitution and tore theories ovar an implied
warranty cause of action i{s the greater likelihood of a favorable
outcome under statutes of ligitation. Also, the U.C.C. requires
that the buyer must give tha seller notice within a reasonable
time aiter he knows or should know of the breach 198/ and sanc-
tions disclaimers by the seller. 158/ In the early part of the
twentieth century, cthetre was an additional critical advantage
in that privity of contrace was required ir gz varranty action,
whereas privity was not required in a negligence or striet liabi-
lity action, 200/ Mow, however, the modern trend even in implied
warranty actions "is away from privicy to foreseeabilicy as the
cricerien for liabilit,." 201/

It appears that a school district could state a elaim for
relief grounded upon an izplied warranty of mercnantability and
a warranty of fitness for a particular purpose. It is clear that
if friable asbestos is hazardous as claimed, {t is and was unfic
for use in classrooms. It will be necessary for local counsel to
review a particular situation, and deternine whether under the
statute of limitation rules of the particular jurisdiction, an

fmplied warranty claim should be included along with claims for

s

198 U.C.C. §2-607(3),
159/ U.C.C., §2-116.
208/ 2e 1 Anderson, The Uniform Comzercial Code, Section 2- 3la:

| Se
: TZT ar 629 (nesligence):. id., Seecion 2-314:178 at 651
. (strict liability) ("j ed. 1970)

201/ 1d., Section 2-314:47 at S71.
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restitution, strice liabiitty, and negligence. For example, the
economic loss hurdle faced in steict liability claims will not be
an obstacle .¢ an implied warranty claim in scoe jurisdictions. 202/

Finally, it will ba necessary to review the contract and
specification documents pertaining to the original construction
and sales coatracts, to determine whether there is an exXpress
warranty or other provicion, on which a contractual claim for
relief can be founded. As an exaople, one set of documentcs
reviewed pertaining to a recent contract to remove asbestos from
a scheol, centained provisions that, had they been included in
the original contrace pestaining to construction of the school

building, would probably have constituted An express, prospective

warranty of fitness.

loplied Warrantv Conclusion

Statutes of limitarion will, in many jurisdictions. render
recovery on an implied warranty theory unlikely. There are
exceptions, however, as previously indicated, so that counsel
representing the United States or a school district should care-
fully investisate an implied warranty claim, which is traditionally

included along with strict liability and negligence claims in

products liability actions.

202/ White & Summers, Unifori» Commerical Code at 355, 408 (2d

ed. 1980). ("MosT of thno courts ailowing non=-privirny
consumers to recover for direct econcwuic loss limit the consumer
purchaser to an action tased on a Code warranty.").
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C. Wizravrerenrarion

The eiements of the tort cause of action in deceitr (or fraude-
lent zisrepresentation) rre: (1) the meking of a false represen-
tation by the defeadant; (2) the statemenr is either knowingly
false or not known by the defendant to be true; (3) the defendanr
intends the plaintiff to act on the misvepresertation; {4) the
Plaintiff justifiably relies on the statement; (35) the reliance
results in damage to the plaintife, 203/

Secction IV of the General Background portion of this Report
sunmarized a number of documents evidencing industry knowledge of
the hazards of asbestos as long ago as the 1930's. 1f nondisclc-
Sure can serve ac the basis for an-action in deceit, then this
theory of action méy be maintainable against acbestog manufacturers
who sold their products in the absence of warning, with the advan-
tage that there is no obstacle to recovery of economic loss. 1In
facr, the ordinary puarpose of a misrepresentation action is to
recover "eceoncmic loss." Thig Advantage may outweigh the disadvan-
tage of having to prove additional elements not recessary in
strict liabiliry or negiigence.

The older rule was that deceit could not lie for nondisclo~

sure. 204/ However, "[r]he law appears to be wurking toward tte

203/ Prosser, Law »f Torrts at 685-86 (4th ed. 1971). Liability
- may extend to parties not directly communicated with, bur
who the defendant desires to influence or whose reliance on the
representation should be anticipated. Id. at 702-03.

204/ Id. at 696.

. . . - o - L .g;.._*;_-_'.k_-ﬁ‘:_ i 4 i B s '.d—-wf-—“-‘ﬁj
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ultizute conclucion that full disclusure of all nmarerial facres
must ve made wherever elementaiy fair conduct demands it." 205/
There is a terdency to find a duty of disclecsure where the

1

de2fendant has means of knowledge not open ro the plaintiff “and
is aware that the plaintiff is acting under a misapprehension

as to the facts which could be of importance to him, and would
probably affect his decision." 206/ Even though the facts with-
held are likely to cause only economic loss, the agodern rule is
that the seller who fails to disclose latent defects known to him
is liable for resulting economic loss. 207/

An exawple of an actionable fraud based on nondisclosure is

the decision in Musprave v. Lucas, 193 Gr. 401, 238 P.2d 780

(1951). The defendant sold a sand and gravel business to the
plaintiff but withheld the fact that the Cerps of Engineers
challenged the right to continue the sand and gravel extraction.
The court, in finding that a cause of acticn was stated, held
that "{a]ctionable fraud msy be compitted by a concealment of
materlal fzcts as well as by affirwative and positive misrepresen-
tation.™ 2C8/

As already stated, economic loss is recoverazble in an action
for deceit. Accordingly, deceit is a valuable additional cause of

action in situations in which factual investigation discovers the

205/ 1d. at 698.

206/ 1d. at 697.

207/ 1d. at 697-98.
208/ 238 P.2d at 784.

PREEW . PR TRP G- SIS WY L T LR E, Wyt
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presence of the necessary clements, in jurisdictions in which reco-
very for ezonomic loss in strict liedbility or negligence is
uncertain. 209/

In addition to damages for deceit, misrepresentation may
also be the subject of equitable rensdies, such as irmposition of
a coastructive t-ust, designed to redress the plaintiff where a
defendant has been unjustly enriched. 210/ The retention of
profits by asbestos manufacturers who, allegedly, knowingly sold
hazardous products to school districts who oust now abate the

hazards, may be found to constitute unjust enrichment.

Conclusioen

A school distriet could recover the losses incurred from
abar~ing asbestos hazards, from the asbestos manufact;rers, ty
t>rt actions for deceit where the necessary elements exisc.
Though the plaintiff must prove elerments not required in strict
lisbiliiy or negligence, there is on the other hand no obstazle
to recovering eccnomic loss. Also, deceit, where intentional,
is on; of the torts for which punitive or exemplary dacages may

be awarded, for the purposes of punishment and deterrence. 211/

The discovery rule is ordinarily applicable to determining the

209/ In some jurisdictions, an action is also maintainable for
a negligent as opposed to an intentional misrepresentation,
with, nowever, the same effect -- there is no obstacle to the
recovery of econormic loss. Prosser, Law of Torts at 705 (4th ed.
1971).

210/ 1Id. at 687. The misrepresentation does not have to be
intentional to justifyv equitzble remedies.

11/ Id. at 9-10, 735-36.
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accrual of negligent or intentional misrepresentacion causes of

action, for purposes of statutes of limitation. 212/

28]
e
%]
e

E.g., Moorman Mfe, Co. w. Yational Tank Co., 414 N.E.2d 1302,
1260},

314 (TLL.App.

P ] L e Py
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D. Hulsance
nd.sance
"A public nuisance is an unreasonable interference with a
right comnon to the gencral public" and includes conduct which
g g P
"involves a significane interference with tne public health, the

public safety, the public peace, the vublic comforr or the public

convenience." Res:tatement (Second) of Torcs, §821(b) (1979).

Parents, students, and state attorneys general may therefore
have a potential nuizance claim against a school district that
refuses to abate a proven asbestos hazard, 1t should be stressegd
that a school district, {f sued, may seek indemnity (or at leasr
contribution) from the asbestos manufacturer. 213/ No attempt is
zade in this Report to state cenclusions as to the outccme of a
nuisance action against a school district -- since actions against
school districts, as oppcsed to actions con their behalf, are not
the sutject of the Act under which this Report has been prepared.

he school districe itself, gince it ordinarily cwns and con-
trols the property, would not appear able to maintain & nuisance

action against the asbestos manufacturers. 214/ A nuisance actior

is generally brought against the entity currently in contrcl of
the nuisance, with an injunction or abatement o-der being tke

reredy sought to halt a continuing nuisance.

213/ See Section II A 2, supra.
214/  See Moran v. Pittsburgh-Des Moines Steel Co., 166 F.2d %08,

91Z-T4(3d CiT.y, cers. denied, 334 UJS, 846 (1948).
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Conclusicn
The United States or a school district could not naintain a

nuisance cause of action against asbestos manufacturers.

K. Other Poszible State lLaw Claims

Otker clainms may be developed by counsel based on particular
state statutes or common law rules. An example is the fraud and
deception treble damages claim under a Texas statute, included in
the complaint filed by the Dayton Independent School District. 215/
The conclusion is that recstitution, strict liability, negligence,
and in some cases, implied warranty and/or misrepresentation, will

prove to be the viable claims in most jurisdictions.

215/ Sez Section VI B in the General Background portion of this

Report.
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F. Aids in Establishing the Hazard Elcment of
A Resritvtion or Products Lianilicw Claim

The congressional findings in the Asbestos School Hazard
Act zrTe relevant to an action but only as weighty evidence that
a hazard exists. They fall far short of declaring a nuisance

er se. A nuisance per se is created by a violation of a statute,
ordirance or other legal requirement, and not by a legislative
tinding., A legislative finding does not have the force of law
but cimply evinces congressional intent and thus ajids in the
judicial construction of the meaning and purpose of the statute
of which it is part.

Furthermore, it is not clear that, standing alone, a federal
legislative finding is at all binding on state courts. State
comxon law is, of course, svlely a matter of state law. To the
extent that the legislature may declare an activity to be a public
neisance or otherwise affect the judicial outcome of tae merits
of an action.under state law, it is the prerozztive of the stare
iegislature, and not the decmain of the federal government. Indeed,
the Asbestos Act explicitly denies any intenticn to affect the
legal rights of individuals.

Nevertheless, the congressional findings in the Asbestos
Act are relevant to a restitution or products liability acticn
as an important considerarion in the judicial resolution of the
hazard issue. Judicial determination of common law c¢laims depends
on an understanding of societal norms which are in turn often
manifested in recent legislative enactments. However, even in

this resvecs, the effect of the Asbestocs Act's findings is somewhat
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limited. Although they ctrongly support the proposition tha~ the
presence of asbestos poses an unreasonable public health hazard,
the languape of the specific findings at jissue does nct purport
to address directly thez unrcascnableness of the conduct of the
asbestos manufacturers. Thus only one, albeit 1 key, element of
a restitution or products liability ciaim is affected.

1. ZBackground: Asberctos School Hazard Act

The major purposes of the Asbestos School Hazard Detecticn
and Control Act of 1980 are three-~fold: (1) to establish a pro-
gram for the inspection of schiools to detect the presence of
hazardous asbestos materials; (2) to provide lozns to states or
local educational agerncies to contain or remove hazardous asbestos
materials from schools; and (3) to reolace such materials with
other sultable building zmaterials. The general statutory scheme
calls for federal funding of state and local effo-ts to address
the asbestos problem. The Act expressly denies (Pub. L. No.
9£-270, Seczion 10, 20 U.S.C. 3609) any intent to create a legal
standard of conduct or to assess legal responsibility for the
tazm inflicted., 1Instead, it mandates that the Attorney General
lrepare for Congress a report concerning legal liability,

The congressional findings relevant to the issue posed by
this section of cur report are contained in Section 2 of the Act
(20 U.S.C. 3601):

The Congress finds that --

(1) exposure to asbestes fibers has been

identified vver a long period of time and by
reputable wedical and scientific evidence as

PR
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significantly increasing the incidence of
cancer and other cevere c¢r fatal disecses,
guch as asbestosis;

(2) medical evidence has susrusted that
children way be particularly vulnerable to
environnentally induced cancers;

(3} mredical sciencz has not established any
minimum level of exposure to ashestos fibers
which is considered to be safe to individuals
exposed to the fibers;

(4) substantial amounts of asbestos, parti-
cuiarly in sprayed form, have been used in
school buildirgs, especially during the
period 1946 through 1872;

(5) partial surveys In szome States have indi-
cated that (A) in a number of school buildings
materials containing asbestos fibers have
become damaged or friable, csusing asbestos
fibers to be dislodpged into the air, and

(B) asbestos concentrations far exceeding nor-
mal ambient air lcvels bave been found in
school buil-ings containing such damaged
materials;

(6) the rresence in school buildings of fri-
able ur easily JaAnaned ashesios creaces an
UNVATrant 2 hazirc to Che hzalth Gf the =c-ool
cnildren :nd schocl ennioveas w10 are evro.ed
Lo such metrrials. |cmphasis suppiiced.;

This section of tho report addresses the relevance of these
findings to a restitution or products liability action predicated
on the allegation that the presence of friable asbestos in a school
amounts to a hazard or a nuisance.

2. PNuisance Law in General

Most simply stated, a "nuisance"” does not signify any parci-
cular kind of conduct on the part of the defendant. Instead,
the term refers to the invasion of two kinds of legal Iinterests --
a right coamon to the public, or the private interest in the use

and enjoyment of land -- by conduct that is tortiocus because it
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. falls within traditional categories of tort liability. These two
different types of harp cerreepond respectively to public and pri-
vate nuisaiices. 216/ Specifically, a "private nuisance" involves
an unlawful invasion of cnother’s interest in the pPrivate use and
enjoyrent of his land.‘ng/ And a "public nuisance" is "an unrea-

‘ sonable interfereance with a right common to the general public,” 218/

—

According to the Pestatement ¢f Torte both types of nilsence

m3y be classified either ag an intentional or unintentional torrt:
One is subject to liabiliey * % » if, but only
if, his conduct is a legal cause of an inva-
Bion * * * and the invasion is either
(a) intentional and unreasonable, or
(b) unintention=z1 and otherwig~ £cticnable
under the rules controlling liabilicy for

negligent or reckless concuet, or for abnor-
mally dangercus c~nditions or activities. 219/

0f particular pertinence to the relevance of coungressional findings
in the Asbestos Act o the existence of a nuisance, the Resrtatemant

LEshatement
identifies {§8213) three sets of "circumstancesg” which lend suppore

to a ruling that an actioneble public nuiszance exiscrs:

216/ See generally Resztatement (Secend) of Torte, Introductory

Kote Ch. 40, $%7[& SUTERE ¢ (1079). See also Prosser,
Law of Torts §86 (4th ed. 1971).
217/  Restatement, $822.
218/ Id. §821B. The nost practical difference between private and

public nuissznces is simply that the former involves only
Interect in real prop2rty and che latter involves harn to a great
Tany people. Their definitions, of course, are not nutually

i trclucive, and consequently cestzin conduce r2y cornstitute both :

types of nulsances (e.g., slien the Interference is to a publice i

right which involves tand),

216G/ 1d. §822. See REestatenment, gvera, §821B cooment h, §822
conment o,
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Circumstznces that bay sustain a holding thar
an interference with a public rignt is unrea-
sonable include the following:

(a) Whether the conduct involves a sipnifi-
cant interlference with the public healch, the
pudblic safety, thz public peace, the public
confort or the publie convenience, or

(b) whether the conduct ig proscribed by a

statute, ordinance or administrative regula-
tion, or

(c¢) wheiker the ccnduet is of a continuing
nature or has produced a permanent or long-
lasting effect, and, as the actor knows or

has reason to know, has a significant effect

upon the public right.
On their face, the congressional findings in the Asbestos School

Hazard Dete:ztjon and Control Act of 1980 appear to address all

of these circumstances.

3. Relationship of Congressional Findings to the
Existence of a Nuisance

Theoretically, a congressional finding could have a range of

lmpacts on common law, including, in descending magnitude of

impace: establishing a conclusive presuzption that the presence
of friable asbestos in schools is an actionable Nuisance (i.e., a
nuisance per se); providing significant evidence, susceptible to
judicial notice, that an unreasonable interference with a right
common to the public exists; or havirg no effect at all. For
several reasons, the con3ressicnal findings in the Asbestos. Act
appear to have an effect on nuisance law which falls somewhere
between these latter two possibilities.

Most importantly, any argument that congressional findings
in the Asbestcs Act hav

@ a conclusive impact on uuisance lgw is

ret with an initial formidable obstacle. The Asbestos Act

B
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expressly disclaims any intention of affecting the legal rights of
‘:yone. 1t specifically provides (20 U.S.C. 3609) that "nothing
i+ this Act shall * * * affect the right of any party to seek
legal redress in connection with the purchase or installation of
asbestos materials in schools or any claim of disability or death
related to exposure of asbestos in a school setting * * *," Taken
literally, this provision wos: certainly precludes any argument
that the Act's legislative findings significantly affect a common
law public nuisance action by establishing that the presence of
friable asbestos in school buildings is a nuisance per se.

Eowever, with respect to ruisance per se, any legal effec:
of this "retained right" provisicn Is really incidental because
a congressional finding would not, in any event, be sufficient to
support such a legal claim. Instead, like preambles to statutes,
such declarations cf legislative findings "do not constitute an
exertion of the will of Congress which is legislaticn, but a reci-
tal of consideratious which in the opinion of that body existed
and justified the expression of its will" in other portions of

the legislation., Carter v. Carter Coal Co., 298 U.S. 238, 290

(1936). 220/ Thus, such congressional recitations principally

serve as an aid to judicial interpretation and understanding of

220/ See also Yazoo and Mississipoi Valley River R.R. Co. v.
ibomas, 132 U.S. T74, 183 (1589); Acs'n Of Averican Rail-

roads v. Costle, 562 F.2d 1310, 1316 (D.U. Cir. 1677); ulssette

v. Colonial ¥ortpage Corp. of D.C., 477 F.2d. 1245, 1246 n.2Z (U.C.

Cir. 1%73); Lehiyh znd 72w Zngland Ry, Co. v. 1CC, 540 F.2d 71, 79

(3d Ciz. 1976}, cert. c¢enizd, 449 Jd.s. L0861 (1Y77); Hunhes Tool Co.

v. I'2lex, 486 F.Zd 593, 365 (10th Cir. 1973); 1A C. Tanas, Suther-

lang Stetutes and Stztutory Comstruction, §§20.02, 20.09 (4th ed.
19725 :
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the main body of the statute. 221/ However, even within those nar-
row confines, their rcle has been quite limited. The ncrral rule
applied by most courts is that so long as the legislative incent

In the rest of the statute is clear, there is no cerasicn to

resort to such legislative declarations; 222/ only if judicial
construction of the statute is in need of guidance are these
decliarations, alcthough not conclusive, entitled to judicial con-
sideration. 223/

Consequently, the congressional findings of fact in the
Asbestos Act are inapposite to the Restatement's assertion (§821B
(b)) that "whether the conduet is proscribed by a statute, ordi-
nance or administrative regulation" is relevant to determining

¥

whether it constitutes a public nuisance. They neither purport

2)./ See generally ZA Sands, Sutherlsand Statutes snd Starutory

Cenﬁgzﬁggégz, §47.04 (4thed. Lw77Y. Legislative declaras
tions ¢f findinzs and purpose were historically included in rhe
preamwbie porticn of the statute. Preavblas, as a matrter of form,
were not considered an "operative" provision of the statute as
they pineraily zre placed before a statute's enabling clzuse.
Soma courts discounted leglialative declaraticns in preacbles on
this besis. See, e.g., Yozco & tissisaioni Vallev Piver R.R. Co.
v P 174,100 (T835); Jics v. Urannz Sav. & Lozn

v. Themzs, 132 6.5, 174,

Ass'n, I¥5 So0.2d 183, 187 (La.App. 15477 Harreil v. Hasblen
(footnote continued)

222/ See, e.g., In Re Camden Shipbuilding Co., 227 F.Supp. 751,
- 733 (D. ie.”1564y; Iczho vormicsion on Tuzan Rights v. Camp-
bell, 95 Idsho 215, 506 P.2d 117 (1973). But see Ball v. Jones,
277 Ala. 305, 132 So0.2d 120, 129 (1961) (in case ol doubt or

(footnnte continued)

2

Hid

/ See, e.q., I'rice v. Forrest, 173 U.S. 410, 427 (1899):
Coosas iiin. Co. v. EEEEE;§ﬂroliq3, 144 U.S. 550, 563 (1892);
Fidlin v. Coll:zon, 9 Michlapp. 157, 150 N.W.2d 53, 57 n.d {1367);

Srifiith v, 127 : owico Public Zervice Comm'n, 86 W.1i. 113, 520
ced evd, 29T (LETGY; CurdyTw Doiry, Inec, v. Stare Tapt, of Aori-
culture, 244 Or. 15, 4T3 F.ZG 74U, 7%3 (1966); Champers Lu-b5er Co.

(footnote continueg)
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to nor actually have the cffect of establishing a legal standard

of conduct.

Nevertheless, a relatively strong argument can be constructed
that legislative declarations may have significant impact on com-
con law, including judicial applicztion of nuisance doctrine in

the context of asbestes litigation, without directly declaring
the rights and lezal liabilities of the parties. This argument
rests on two fundamental doctrines: the weightiness of legislative
findings and the duty of common law courts to look to the policy
behind legislative enactments in applying common law principles.
Such an indirect effect on nuisance law does not affront the
Asbestos Act's "retained rights" provision; federal law would not
be preempting state law, but a legislative finding would simply be

providing evidence of an important circumstance, subject to Judi-

cial notice, relevant to judicial application of state law.

ontinued)

v Courc, 526 S.4.2d 505, 508 (

anus, sutherland Statutes ar

supra, §&7.04. Arpuabl,, therefore, legislat
S

rn.ARp. 18753 see
tutery Consztructict,
declarations sugn
a3 ct.aose in the fcsbestos Act, which 2re no formal preanble
but are an "operative"” porticn of the statute, are entitlied to
greater wiinht then a preanble declaration normaily is. Such a
distinctiss, hovever, hag been critic‘zed us unfounded. Id.
Legislative declarations prior to an enabling clause should not be
discounted on that account, buft neither can the seneral prefatory
nature of lesislarive declarations be ignored. Cf. Hughes Tool Co.
v. Meier, 436 F.2d 593, 596 (10th Cir. 1973); Hartman v. washinaton
State Geme Cormnmissieon, 89 Wash.2d 176, 179, 532 F.2d 614 (1975).

- — -
penccally, wn

~

“~

oy

(footnote 222 continued)

inconsistency in an enacting part of a statute and language in
its preamble, the preamble controls).

(foorrote 223 continus®)

v. t=rtin, 112 Ga.Avp. 525, 146 S.E.2d 529 (1965): BResozzi v.
Inti-=~3 smnlovnent Sze. Rd., 237 Ind. 341, 146 N.E.7J 107, 104
TR
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In Block v. Hirsh, 256 U.S. 135, 154-1535 (1921), the United

States Suprexze Court ccumentad on the preat deference owed to a
legislative detesmination similar in nature to that involved in
the instant matter: '"[A] declaration by a legislature concerning
publlic conditions that by necessity and duty it nust know, is
entitled at least to great respect. In this instance Congress
states a publicly notorious and almost world-wide fact. That the
emergency declared by statute did exist must be assumed., * * *" 224/
Similarly, state courts have often remarked on the welghty consi-
deration owad to legislative findings. The general rule in state
courts appears to be that, depending on the degree to which the
particular findings are susceptible to legislative determina-

tion, 225/ they are entitled to deference short of a binding

224/ See also United States v. Calegro De Lutro, 309 F.Supp. 462,
- 765 (S.0. «.Y. 1970 (although findings set forth in intro-
ductory portion ¢f a statute do not preclude further examination,
such findinas are entitled to considerable weight provided it
appears that a ratioral bssis uncerlays them;. (. Leary v. United
Scates, 393 U.S. £, 8 (1563) ("[I]t must be kept in xzind that
T¢irntificant weipht should be accorded the capacity of Congiecs
to amass the sturf of artnal experience and cull conclusions from
it.'") [Citation omitted.)

225/ [W]here the fact is precise and objective and
it appears that the legislature is as well
qualified to deternine its existence as a
court, the legislative determination will con-
clude judicial inquiry. But where the deter-
mination of fact also involves judgment fac-
tors, such as the existence of any euwergency,
and vhere the fact is capable of and likely
to change, then the court usually will review
the original existence of and continuation of
the facts alleged in the enactment.

1A C. Sands, Sutherland Statutes and Statutory Censtruction, supra,
§20.03 (footnotes ouitted;.

i —— —————
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presumption, 226/ but close to z rebuttable one: "'{A] decent
respect for coordinate department of governmeat requirec the
court to treat [lepislztive findings] as true until the contrary
appears.'" 227/
Of ccurse, it is not generally clear the extent to waich a
state court applyinz state lav need defer to a federal as opposed
to a state lesislative determination. However, ccpecially in this
matter in which the relevant determination involves a public health
hazard, Congress should receive the greatest deference.
Moreover, accordinz to the Supreme Court, congressional
statutory declarations are relevant to judicial understanding and

application of common law. Justice Harlan, writing for the Supreme

Court in Morapne v. State Marine Lines irc., 398 U.S. 375, 390-392

{1970), specifically remarked on the duty of courts to apply the
common law in the spirit of the policy reflected in recent legis~-

lative enactments:

226/ The courts gener«Lllv insist that a "fact" cannot be enacted

as law binding on tnem. Sec genevally 1A C. Sands, Suther-
land Sratures and Staturorv Construction, supra, $20.03 {(footrote
OmLLLEG) &nd Cases clted 1D n./3.

227/ Thornton v. Lare, 11 Ga. 459, 521 (1852). See Basehore v.
Tamoarn Industrisl Develoorent Authority, 433 Pa. 40, 248
A.2d 217 (1v8E); (lezislative findings are entitled to prica
facie accentance of their correction); Clem v. City of Yconiton,
T3 S.D. 386, 160 N.W.2d 125 (1968) (legislative declerations
entitled to great weizhz, but not binding on courts); State V.
Anderson, 81 Wash.2d 23,, 501 P.2d 184, 1838 (1972); loope v.
State, 78 Wash.2d 164, 163 P.2d 909, 913 (1970) (legisiacive
declaration of basis ani necessity deemed conclusive as to circum-
stances asserted unless aided only by facts of wnich courts can
take judicial notlce. it can be said that the legislative decla-
ration on its faca ts ozvicusly false); State ex rel. Ervin v.
Cornay, 104 So.2d 346 (. la. Sup. Ct. 1958) (legislative ceterni-
i . 1
nations not binding on sourts, but very persuasive).
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“"[Llegislative establicshment of policy earries
significance beyond the particular scope of
each of the stztutes involved. The policy
thus established has beceowme itself a part of
our law, to be given its aopropriate weight
not only in watters of statutory constsuction
but also in those of decisionzl law.

* * * * %

This appreciatlon of the broader role
played by lezislation in the development of
the law reflects the practices of cozmon-law
courts from the mcst ancient times. ¥ * ¥ It
has 2lwave bheen the duty of the cemmon-law
court €0 parceive the iuvpact of major lesisla=-
tive innovaricis angd Lo interweave the new
lggiplacive triicics with the inherited body

oL corTizon-law princ.pies » = ¥,

{Emphasis supplied.] Accord, Gaudette v. Webb, 362 Mass. 60, 284
N.E.2d 222, 228-22% (1972). 228/

In the instant matter, the relevant congressional declara-
tions in the Asbestos Act appear to support a finding that a
public nuisance cxists. In particular, those declarations directly
support a judicial finding iLhat there exists a significant inter-
ference with the public health and safety. For example, clause
(a) (&) proclaims that "the presence in school buiidings of friable
or easily damaged asbestos creates an unwarranted hazard to the
health of the school chilidren and school employees who are exposed
to such materials." 229/ The existence of such a circumstance,
according to the Restatement ($821B(2)), "may sustain a holding

that an interference with a public vight is unreasonzble." Taus,

228/ In Moragne and Gaudetre, the United States Supreme Court
- end the Massachusetts Suprece Judicial Court each held that
the right to recover for wrongful death had becomz part of its
jurisdiction's coamon law (i.e., federal and state).

229/ 20 U.S.C. 3401(a)(6).
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{t would be entirely eppropriate for one seeking legal recress
to offer those corgressional findings as weighty evidence that
the presence of friable asbestos in school buildings amounts to
a hazardous condition constituting a public nuisance.
Finally, it may clearly be contended elther apart from or 1in
conjunction‘with the congressional findings, that the release of
asbestos fibers into the air constitutes a hazardous situation as

i a matter of law, determined either by collateral estoppel or judi-

? . etal notice of adjudicative medical fact. See Hardy v. Johns-

Manville Sales Corp., 509 F.Supp. 1353, 1362-63 (E.D. Tex. 198l1).

Conclusion
The result of the congressional findings and previous judicial
decisions could minizize the "hazard" issue, leaving the scheol
districts with the reduced burden of proving other elements of a
restitution or products liability claim, such as: the failure of
the manufacturers to warn of the hazard; the friability of the

asbestos:; and the cost of replacement or repair.

-
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: G. Restivution and Preoduzts Liability Choic>» of Law lgruar

1. Jurisdicticn. Venue and Choisra of Law

Schiool districts will likely have an initial choice of forum
and venue. Generally, both per:zonal Surisdicticon 2nd venue can
be obt:ined either where the manufacturer defendants "reside” or
where the affected school is located. Suit may be filed in
either state court, or federal court if diversity of citizen-
chip existe, pursuant to 23 U.S.C. 1332. The United States, if
It brings an action, may sue in federal court pursuant to 28 U.S.C.
1345, Tederal Rule of Civil Procedure 4(e) allows extra-terri-
terial service of process to the same extent as the law of the
forum state. Gererally, most states ellow extra-territorial scrvice
based on actions causing injury within the stata. 230/

Whichever forum is chosen will likely apply the law of the
state in which the particular school is located to determine
substantive issues. 231/ There have teen mcdern developn.nts in
choice of law decision-making that have sometimes led to applica-

tion ¢f the law of

o]

a4 piace other than where the injury cccurred
based on policv determinations that another Jurisdicticn has a
dorinant iwterest in regulating the conduct involved. Here,
however, where the jurisdicetion of tha plaintiff's residence, at

least some of the conduct (installation of the asbestos), and place

230/ vee, e.p., N.Y Civ., Fraec. §302(a).

231/ Resthgpcng_nggg?d) of Cenflicr of Laws §221 (1971) (Resti-
tution); 16 aam.Jdur. 24 Con lice ox Lavz §598, 107 (1979)
(tort); 16 Am.Jur. 2¢ Confliet of ©.7s y51 {(1¥79) (contract).
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of injury, &ll coincide; ir zcevs clear that the substantive law
cf the state of the plaintiff school district will apply.

2. VWherther Srate Law, or "Federal Corrmor Law,” Will
Govern Suits Fil-d by the United Stateg

An issue which may arise in litigation, especially when the
United States is a party to the action, is whether relevant
coruon law rules of liability are to be discerned from federal
rather than state common law principles. To be sure, as a general
matter, it is state not Federal common law that governs tort
actions. However, in those instanrces where there exists a "sig-
nificant conflict between some federal policy or interest and the
use of state law", federal courts have on occasion found it
necessary to fashion and apply federal, rather than state, common

law to resolve a legal zatter. 232/ Thus, despi.e the Suprene

Court's explicit admernition in Erie Railroad v. Tompkins, 304
U.S, 73 (1938) tha. "[t]tere is no federal general common law",
the Court has since applied federal commen law in several types
of circumstances, including where the interstate nature of a

centroversy rendered inappropriate the law of either state; 233/

where federally created substantive rights and cbligations were

&t stake; 234/ where the problems involved were uniquely federal,

232/ Wallis v. Pan American Petroleum Corp., 284 U.S. 63, 68

233/ See, e.g., Nebraska v. Wycming, 325 U.S. 589 {1645).

234/ See, e.a., Textile Workers ve Lincoln Mills, 253 U.3. 448,

456-5 1957); Clezrficold Trust To. vo United States, 318
U.5. 363, 366-67 (19437
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such as those affecting relations with foreipgn nations; 235/ or
where the need tec foster federal policies and to protect them
from the inconsistencies in the laws of several states was para-
mount. 236/

In determining whether fcderal, as opposed to state common
law will govern :r. asbestos litigation, federal courts will start
with the basic assumption that it is the laws of the states which
goverr and "that it is for Congress, not federal courts, to arti-
culate the appropriate standards to be applied as a matter of
federal law." 237/ Weighty considerations support adherence
to this basic assumption in this case. First, state law applies
if "1t may fairly be taken that Congress has consented to
application of state law, when acting partially in relation to
federal interests and functions, through failure to make other
provision for matters ordinarily so goveined." 238/ Second,
although the United States would be a formal party to the litiga-
tion, a factcr waich normally would lend credence to a claim that
foderal ceomon law should apply, no such support is warranted

"whz2re the Gerirnrent hac simply substituted itself for others

235/ Banco Nacional de Cuba v. Sabbatine, 376 U.S. 398, &21-27
(lyed),

236/ Howard v. Lyons, 360 U.S. 593 (1959).

237/ City of Milwaukee v. Illinois, No. 79-408 (U.S., April 28,
1581) slip op. 9-10.

238/ United States v. Standard 0il Co., 332 3.S. 301, 309 (1947).
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as successor to rights poverned by state law." 239/ Express
language in the Act providing that suits by the United States
will be "ocn behalf of such recipient” against persons "liable to
the recipient”, 240/ strongly supports a conclusion that the
United States "has simply substituted itself for others as guc-
cessor to rights governed by state law" and also that Congress
has consented to the application of state law. Third, although
federal concern with an issue, as expressed in congressional
enactments, may be taken as strong evidence of the need for
uniformity in a given arvea of the law and thus for ccnsistent
appiication of federal as opposed to vaiying state common law,
langvage in the Act does not appear to support such a conclusion.

The Asbestos School Act provides (20 U.S.C. 3609):

nothing in this chapter [except for the
section just discussed] shall --

(1) affect the right of any party to seek
legal redress in connection with the purchase
or installation of asbestos material . . . ;
or

(2) affect the right of any party under any
other law.

Hevertheless, such considerations may not be absolutely
disporitive of the issue since a case can be made that there is
federal interest in uniformity of decisions in asbestos litiga-

tion. The extent and nature of the asbestos problem --

239/ Id. (liability of tortfeasor for government's losses in
caring for injured scldier determined by federal common
law rather than law of the state where injury occurred).

240/  Z0 U.S.C. 3607(a)(l).
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the pervasivenzuis of the national hazard posed Ly asbestos and
the uncertain nature of the lonpg-term effects of asbestos conta-~
mination -- render the federal intcrest in the legal remedies
available similar to the federal interest in ensuring adequate
legal redress for interstate injuries. Courts have accepted
arguably comparable justificaticns in the context of hazardous
waste litigation and applied federal common law. This is not an
area in which Congress has enacted a comprehensive regulatory I
program and, ccnsequently, there is no occasion for concluding
that federal common law which would otherwise exist has bLeen
legislatively "preempted.” 241/ At the same time, the more
basic problem is whether there is federal common law to be pre-
empted in this area. The existence of federal common ’aw here
is unlikely for t!:: reasons alieady set forth, particularly
since the Court develops federal common law only in a "few and

restricted instsnces.” City of Milwaukee v. Illirois, Uu.s.

. 101 S.Ct. 1784, 179¢ (1981).

241/  Compare Lity of Milwaukee v. Illinois, supra; and Middlessex
- County Sewerage Authority v. National Sea Clacmers Assn..

____L.s. » 69 L.Ed.2d 435 (198l). See also, California v.

Sierra Club, u.s. ,» 101 5,Ct. 1775 (1981) (Court refused

to iwply private right of action under Rivers and larbors Act of

1899, 33 U.S.C. 403); Texas Industries, Inc. v. Radeliff Mzterials,

Inc., U.S. ___» 201 S.Ct. 2061 (1581) (court hesd foderal
courts not enpowered to fashion federal cecmmon law contribution
rule among arntitrust wrongdoers). :
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Finally, of course, even if the courts ultimately ruled
that federal commen law did apply, it is neither clear tnat the
rule of law then eoplied would be any different than otherwise
applicable state conmon law, 242/ nox certain that the cozwmon law
principles applied would be mcre favorable to tort plaintiffs. 243/

Conclusion

An argument may be made that federal, as opposed to state,
common law prineciplec should govern asbestos litigation. The
chances of such &n arpument prevailing, however, are remote.
The courts will start with the assumption that state law provides
the applicable legal principles. To ov.rcome this basic assump-
tion and cther weighty considerations, the litigant seeking to
invoke federal commor law will need to demonstrate an especially
strong federal interest in uniformity of decision in asbestos
litigation, and also successfully circumnavigate several recent

Supreme Court decisicons.

242/ Se=, e.g., Board of Comm'rs v. United States, 308 U.S5. 343,
345-52 (193%).

243/ The Supremz Court has demonstrated in the past that it may
not be an innovative tort forum favored by tert plaintiffs,
See Laird v. Nelms, 406 U.S. 797, reh. denied, 409 U.S5. 902 (1972)
THolding FedeYai Tort Claims Act does not authorize suit against
overnment based on strict liability); United Stares v. Standard
il Co., 332 U.S. 301 (1947) (holding governnent not entitled to

indemnity from tortfeasor for losses occurring as a result of
caring for injured scldier).

S AL . 23 S - — -~ — e ————— e




- -—Becumemhestedat—JDSU PRA
http://wvi/vj'(fupra.com/postldocumentViewer.aspx?fid:ef4ba1be—4f93»42f2—a358»769f944bf975

;\ . I1I. FED:ERAL STATUIORY THCECRILS OF RECLVERY

A. Torie Suheste

3
(b}
[N
%]

Control Act

Tne Toxic Zubstzances Control Act, 15 U.S.C. 2401 (1976),
provides cwo pessible causes of action to recover the expense of
controlling asbestos hazards in schools. Both of these provisions,
however, require action by the Adminjistrator of the Envircnnantal
Protection Agency. Section 7 authorizes the Administrator to
seek judicial remedies for imminent hazards. Section 6 authorizes
the Administrater to regulate chemical hazards; Section 6 regula-
tions may be enforced by citizen suits under Section 20.

l. Section 7: wainent Harzards

Section 7(a)(l) provides that:

[t]he Administrater may ccomence a civil
action . . . (D) for relief . . . against any
perscn who manufactures, processes, discri-
butes in comucice, or uses, or disposes of,
an {mminently hzzardous chemical substonce
or mixture or eny article containing such a
substenze o . ., [including} (b)Y (2)(D) the
replacerent or repurchase of such substance
mixture, or article.

Yo court has yet exanined the language of Section 7. Two terns
pogse difficult interpretive problems: (1) "imminently hazardoas®
and (2) "replacement or repurchase.”

a. "lmrinently Hazardous"

Under Section 7(f), a substance is "imwinently hazardous"

if it "presents an imminent and unreasonable risk of serious or

. ——— e - —

widespread injury to health or the environment," 15 U.8.C. 2606(f),
The statute states that z risk "shall be considered imuwinent

if it is . . . likely to result in . . . injury . . . before a

final rule under sectica 6 can protect against such risk." Id.
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This rule is not eacily applied to cereinogens, which may have
no detectable effects for 20 Years or more. But the conferees
emphasized that "an im.inent hazard may ve found at any point in
the chain of events which may vltirately result in injury to

hez2lth or the environuwent." [Emphasis supplied.] H.R. Rap. No.

94-1679, 94cth Cong., 2d Sess. 78, reprint=d in [1976] U.S. Code

Cona. & Ad. News 4563, And Judicial interpretations of similar
provisions in other statutes suggest that asbestos in schools
could be found to pose an "imminent hazard."

The Federal Insecticide, Fungicide, and Rodenticide et
(FIFRA)Y, authorize< the Administrator of EPA ro suspend the use
of any pesticide thav would pose "an imminent hazard during the
time required for cencellarion . . . proceedingz." 7 U.S.C.
136d(c)(1). It thus embodies a concept very similar to that in
TSCA Section 7. 1In reviewing EZPA decisions under FITRA, the
District of Coluwbia Jircuit has held that evidence of carcino-
genicity, by itself, ic sufficient to justify a finding of "immi-
nent hazard." The suspension of aldrin/dieldrin was uphield on
the basis of data indicacing that dieldrin caused cencer in mice.
EDF v. EPA, 510 F.2d 1292, 1298 (P.C. Cir. 1975).

The carcinogenicity of asbestos ig well-established, not
enly in mice bur in humans as vell. EDF v. EPA suggests, there-
fore, that EPA could obtain sud:cial relief on the grounds that
asbestos is "imminently hazardous." This interpretation i{s bol-
stered by evidence that exposure to asbestos for even a few
months caﬁses significant increases in the incideace of cancer.

See Reserve Minine Co. v, cPA, 514 F.2d 492, 508 (8th Cir. 1975),




Document hosted at JDSU PRA
http:/i%.jdsupra.com/postldocumentViewer.aspx?fid:ef4ba1be—4f93»42f2—a358»769f944bf975

modified, 529 F.2d 181 (Sth Cir. 1276}, The cssbestos hazard is
thus literally, as well as legally, imminenc.

To be acticnable under Section 7, a hazard must alco pose
"unreaconzble risk of serious or widespread injury. . . ." 15
U.S.C. 26C:(f). The legislative history notes that the risk need
not be "serious™ if it affects a "substantial number of pecple.”
But Congress gave little guidance to interpretation of the tera
"unreasonable.” In interpreting other statutes, however, the
courts have held that unveasonableness is to be determined accord-
ing to a bzlance of costs and benefite. Thus, for example, under
tne Federal Hazardous Substance Act, 15 U,S5.C. 1261(s), the
District of Columﬁia Cirecuit held that:

The requirewsnt that the risk be "unreason-
able" necessarily invclves a balancing test
like thet familiar in tort lew: the regula-
tion may issue if the severity of the injury

that may result frem the product, facrored
by the likelihood of the injury, offsets the

Jo

hara the resulation itself imposes upon manu-
facturers and concumers.

Foroszter v. Concumer Product Safe:; Comm'n, 559 F.24 774, 789 (D.c.

Cir., 139773, ee also, Acug Slide '}' Dive Corn, v. Consivmer Pro-
— e Pl o

duzt Szicty Comm'n, 369 F.2d 831, 839 (5th Cir. 1978) (applving
scme interpretation to the Consumer Produst Safety Act, 15 U.S.C.

2058); EDF v. EPA, supra (applying similar provision te potential

carcincgen). Congress' assessment of the costs and benefits of
asbestos in schools is indicated by the Asbestos School Hazard
Act. It declares that "friable or easily dawaged asbestos creates
an unwarrnnted hazard to . . . health." 20 U.S.C. 3601(a)(6).
(Crphasis cupplied.] That at least suggests that the risk posed

by such a:bestos is "unreasonable.”

. , ‘..’
- : - - ' PPy P AN o "
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Fin.lly, the Asbestes School Hazard Act also provides soine
jeneral guidance to application of the "imminent harnard” concent
to the schoel asbestcs problem. Seciion 6 authorizes loans for

tne removal of asbzstos meterials only if such materials "pose an

irmirent hazavrd to the health and safety of chiidren or employces.”
20 U.8.C. 3605(a){?2)}(A). [Ewphasis supnliad.,} Section 11(2)
states that:

the term "imminent hazard to the health and

safety” means, for purposes of section 6, that

an asbestos material is, according to stan-

dards established by the Secretary, friable

or easily dawmaged, or within easy reach ot

students or otherwise susceptible to demage

. « » which could result in the dispersal of

asbestes fiters into the school eavironment.
20 U.%.C, 3610(3). This definiticn is not, of course, conclusive
as to the proper interprecaticn of TSCA Section 7. \tlionetheless,
it is persuacive evidence thar Congress considers friable asbestcs
in schools to pose an "imminent hazard." 1t also suggests a con-
gruence between the approval of a loan under Asbestos School
Hacard Act Section 6, and the presence of an "imminent hazard"
under TSCA Section 7.

b. "Replacement or Repurchase"

There is no guidance in the statute, or in the legislative
histery, to the interpretation of “replacement or repurchase."”
It should be noted that vhile Section 6 requires EFA to allow
the regulated party to choose between replacement and repurchase,
15 U.5.C. 2605(a){7), Section 7 seems to allow EPA to demand
eicher one.

The threshold issue for the application of this phrase to

the school asbestos problem is whether "replacement or repurchase"
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encowpasses reinbursal. Only a cranped reading of the statute
would sugrest that it Zdoes not. Section 7 was establiched to
provide a remedy for risks that are "imminent and unreasonable.”
1f the courts found that asbestos in schools posed such a risk
and required that it be replaced, surely it would be incongruous
to deny reivbursesent to those schools who had aiready done so.
Once a right to reimbursement is established, of course, one
must still confront the issue of causation. Here, as with other
theories of liability, difficulty in tracking an asbestos hazard
back to the manufacturer may interfere with recovery against scme
potential defendants. But the clear intent of the statutz to
eliminate unreasconable risks supports extension of the joint
liability theorice of tort law to the problems of causation

under TSCA Section 7. See, e.g., Hall v. E.I, Du Pent De Nernurs

& Co., 345 F.Supp. 253 (E.D. K.Y. 1972).

2. Section 20: Citizen Suits to Enforce TSCA

Any person may file suit to enforce regulations promulgated
dnder TSCA Saction 6, or "to compel the Administrator to pexform
any act or duty . . . which is not discretionary." 15 U.S.C.
2619(a). For thcse seeking to recover the costs of controlling
asbestos hazards, however, this provision is useless unless
regulations are promulgated under Section 6. Such regulations
are, of course, a prereguicite to an enforcement aétion. They
are alsc necessary to render the Administrator's Secticn 7 duties
nondiscretionary. .Sze 15 U.S.C. 2606(a)(2). On September 17,
1980, EPA propoced a rule under Section 6(a)(3) to require sciuools

to identify asbestos hazards, and notify parents and employees.
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At that time, EPA stated that, "later in 1980," it intended to
proceed with an "assessment and abatement program.” 45 Fed. Reg.
61,967 (1980). Now, however, this intention has been abandoned.

46 Fed. Reg. 23,726 (April 27, 1981).

Toxic Substances Control Act Conclusion

The Toxic Substances Contrcl Act offers two potential reme-
dies for the school asbestos prcblem. 1f the Administratc: czn
establish that asbestos poses an "imminent hazard," he can recover
funds expended to temove it. 1f the Administrator promulgares a
rule requiring abatement of asbestos hazards in schools, school
districts can recover in actions on their own behalf. Unless the
Administrator acts, however, TSCA provides no recourse for the

school districts, cr for the Attorrey Generzl.
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B. Consumer P

The Consumer Product Safety Act of October 27, 1972, Pub. L.
No. 92-573, provider two possible causes of action to rccover the
expense of controlling asbestos hazards in schools. However, each
of the law's provisions reguires prior action ty the Consumer
Product Safety Connission (CPSC), the administrative bodv estab-
lished by the Act.

Section 12(a) of the Act authorizes the Commission to file
an action "(l) against an imzinently hazardous consumer product
for seizure of such product . . . or (2) against any person who
is a manufacturer, dJdistributor, or rerailer of such product, or
(3) against both." (1% U.S.C. 2061) (1976). Section 15 of the
Act authorizes the Commission, If it finds that a preduct presents
a substantial hazzrd, to order the manufacturer, distributor or
retailer to talre any one of the following zctions: rtepair the
product, replace it, or refund the purchase price of the product.
Secrion 13 orders are enforcezble by citizen suits urder Section
24. For either of these provisions to become applicatle, however,
a threshold guestion must first be resolvaed, namely, that ashestos
is a "consumer product.”

1. Consumer Product

§2052(a)(1): The term "consumer product”
means any article, or conmponent part thereof,
produced or distributed (i) for sale to a
consuner fer use in cr around a permanent or
temporary household or residence, a school,
in recreaticn, or otherwvise, or (ii) for

the personal use, ccnzunption or enjoyrent
of a ccasumer in or around a permanent or
temporary household or residence, a school,
in recreation, or otherwise . . .
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. Courts have construed this definition broadly, in kKeeping
with congressional intent, 24/ so that the Act's protoctive
purpose can be effectvated. The bifurcated definiticn has Leen
held to cover articles scld directly to consumers, 15 U.S.C.
2052(a)(1) (i), and articles no: actually sold to a consumer but
produred or distributed for his use and which expose the consumer
to a risk. 245/ There is no svggestion in the legislative history
of the Act "that Congress intended to import a 'control' requive-
ment into thce definition of the term 'consumer product, '" 246/

The term "cousumner product” has been held to cover refuse
birs which exposed consuarrs to a Lzzard, 247/ architectural
glazing materials which were held to be a conmponent part of suzh
distinct cousumer produnts as storm doors and sliding glass

" . . . . . v
docrr, 248/ and aluminum brarmch circuit wiring. 249/ With regard

264/ Serate Comnittee on Cozmerce, S. Rep. Ro. 749, 92d Cong.,
- 2d Sess. 12 (1972); House Ce-mittee on Interstate and
roreipny Commerce, H. R. Rep. No. 1153, 92¢ Ceng., 2d Sess. 27
(1872). The Senate bill had defined "use" as neaning "exposure
to."” [1972] U.>. Code Cono. & Ad, News 4634,

265/  Conzurer Product Safetv Coma'n v. Chance Mfg. Co., Inc.,
441 F.Supp. 228, 731-377(D.D.C. 19773,

246/  1d. a© 232. The district court found here that an amuseTent
par. ride, while not cold directly to consumers no: ever
under their control, was a consumer product undecr the Act.

247/ United States v. One Hezardous Product, Ete., 487 F.Supp. 581
(D RITT1%60).

248/ ASG Industries, Inc. v. sonsv~er Product Safety Comr'n, 593

¥ZaTIS7S UV Tity ), cert. cenica, 444 U8 ¢34 (1979).

259/ Raiger £lucinum & Chemicai Coro. v. Consurer Product Safet
Coinm™, 574 F.Zd 173 (3d Cir.), cert. denied, &35 U.53. &81
(:978).
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to this latter commodity, however, the Disrtrict of Colunlia Cir-

cuit, in a 197% case, 250/ distinguished between the Cormission's
Juried.ction to procz2ed with investigations and rulemaking, since

the Coomission was authorized to “investigate the causes of inju-

ries chat are 'associated with' consumer products,” 251/ ~nd the
Commission's jurisdiction to seek an adjudizatory order. In rule-
making, "if a component is a consumer product, tne Commission aas
Jurisdiction to investigate the entire system, since the hazard
'associated with' the component, but the Commiscion does not have
jurisdiction to seek an adjudicatory order as to the systen as a
whole unless that system itself qualifies ¢s a consumer product.” 252
In looxing at the qualificaiion of aluminum branch circuit wirirg

as a "consumer troduct” under this stricter standard, the courr

found that it could not qualify as a conpoaent part of a consuner
product bacause under the Act, housing is not a consumer product. 253/
Therefore, the only way such wiring could qualify is if "it is
produced or distributed as a distinct article of commerce," 254/

“custonarily sold or otherwise distributed to consumers." 255/

Since this determination was one for the Commission to make, the

250/ Consumer Product Safetv Comzn'n v. Anaconda Co., 593 F.2d
34 (0.C.Cir. 1579).

251/ id. at 1319, citing 15 U.S.C. 2054(a)(l) (1976).

252/ 1d. J
253/ 1d. at 1322,

254/ 1d, at 1321.

255/ 1d. at 1322,
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court rendnded the case to the district cour* to determire wheother
the agency had undertcken the requisite analysis.

Arbestos bears some similerity to the aluminum wiT{ig men-
tloned abcve in that it has bLeen used as a compeonent part in the
construction of school buildings, which do not gualify as con-
surier productc. However, i it can be demonstrated that asbestos
(or asbestos products) is sold as a distinet article o7 comuerce
and distributed to consumers in this way, then prosumably asbestos
would be found to te a "consumer product" {not just "zssociated
with"” a consuter product), and could therefore qualify under the
distinction laid down for CPSC adjudicatory a:ztions by the District
of Columbia Circuit.

However, even .f asbestos passes the tiureshold of being =
consuzer product, action {s still required by the CESC in order
for rhis statute to be of any aid in recovering the expense of
controiling asbestos hazard%nﬁn schools.

2. Section 12: Irc-~inent Hazards

§2061(a) The Commissicn may file in & United
States District Ccurt an acticn (1) against
an imninently haz.rdous consuvmer product for
seizure of such product wnde: subsection (b)(2)
. of this section, or (2} against any person who
i is a manufacturer, distributor, or retailer orf
such produez, or (3) against both. . . . [TIhe
term "imminently hazaraous consumer product™
means a con.umer product which presents immi-
nent and un.easonable risk of death, cerious
tllness, or severc perscnal inijury.

The district couit, in a 3ection (a)(2) suit, may grant such
teiief as necessary to protect the pudbliec from the irninently
; . hazardous product, including rotice, recall, repair or replacenent,

o1 refund for such product. (§2061(b)(1)). 1In the case of a Sec~-
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tion (a)(l) suit, "the consunmer produc: may be proceeded agaiust by
process of litel fcr the geizure and condemnation of such projuct
e T (82061(BY ().

Whether actestos in schools can be termed an imminent hazard
depends on whether it can be found to precent an unreasonable riek
of death or serfous illness or injury. In the Asbestos School
Razard Act, Congress declared that "“friable or easily damaged
asbestos creates an unwarranted hazard to . . . heslth." 256/ The
; uce of the term "unwarranted" as well as the proven carcinogeni-

city of asbestos suggests that the risk -osed by asbestos in
schools could qualify as an "imrinent hazard." Sce TSCA discus-
sion, stvpra.

As for the relief available te the CPSC under the Act, the
revadies mentioncd, namely notice, recall, repair, replacement, or
refund, are not exclusive and presu.ably reimbursemencs could be
encompassed within available remedies. See TSCA discussion,

S5Jpra.

3. Section 15: Substantial Product Hazards

2064(a) . . . the term "substantial product
hazard" means . . . (2) z product defect
which (because of the pattern of defect, the
nunber of defective products distribuced in
commerce, the severity of the risk or other-
wise) creates a substantial risk of injury
to the publie.

This standard for CPSC regulatory action is less stringent
than the "imminent hezard" stancard in the judicial remedies sec-

tion. Presumably any product which could qualify as an imminent

! - 256/ 20 U.S.C. 3601(a)(6).
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J; hazard could also qualify as a subst:atial product hazard even
thourh the definitions are worded diflerently, the latter requiriag
a "defect" in the product. Presumally, the carcinogenicity of

asbestos would qualify as a defect here for the same reasons ;

that asbestos products causirg deach to workers have been found
"defective" within the wmeaning of the Kestatement (Second) of Torts

E §4022 (strict liabil:ty) (1965). 257/

Befor= Section 15 can authorize the CPSC to take action, the ;
Commission must first affcrd interested parties an opportunity fcr
a hearing in accordance with 5 U.S.C. 554 and must make a further
determiration that action under this Section is in the public
interest.

The remedies detailed (notice, repair, replacement, or refund)
are left to the election c¢f the party to whom the CPSC order is
directed. There is a "reimbursement' provision in this Section

which could prove use.ul:

te) (1) o charps shall bte made to any person
(other than a manufacturer, distributor, or
retailer) who avails himselif of any renmely
provided under an order issued under subsec-
tion (d) of this secticn, and the person
subject to the order shall reimburce each
person (other tuan a manufacturer, distribu-
tor, or retailer) who {s entitled to such a
remedy for any reasonable and forese=able
expenses incurred by such person in availing
himself of such remedy.

4. Section 2%: Citizen Suits to Enforce Section 15

Any person may brirg an action in federal district court

to enforce an order under Section 15 and to obtain appropriate

- 57/ See discussion in strict liability section of this Report,
supra.
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fniunctive relief. No separate suit shall be brought und2r this
Section if the same alleced violatica is the subject of a pending

civil or criminal z2cticn by the lUnited States under the Act,

Consurer Product Safety Act Conclusion

The Consumecr Product Safety Act offers twe potential reme-
dies for the school zsbestos problem. If the Commission finds
that acbestos is a ‘“"consumer procuct" within its jurisdiction é
znd can establish that it constitutee an "imrinent hazard," it
can presumably reccver funds necessary to remove it from the
schoole., If the CPSC, on the other hand, orders rewedial actian
to Ye taken pursuant to a hearing establishing that asbestos poses
a "substantial preduct hazard,” school districce can recover uncer
the citizcn suit provision in Section 24. Both eventualities,

however, teduire action by the CP5C.
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IV. P"PEPSCHS" Iu ACTIITION TO THE
MALNUFACTURERS POTENTIALLY LIABLE

Section B8 of the Asbestos Act tequires the Attorney General
to determine whether by uesing all available means, the United
States should or could recover "from any person” the amounts
expended by the United States in carrying out the Act. The
"persons" most obviously liable for such costs would bz the
manufacturers, who can be argued to have had duties to warn and
to test, bel who failed to perform those duties. .The pyrpnse
of this section is :o Provide a very brief review of others who
might be potentially liable, such as arcnitects, ganeral
contractors, esbestos-spraying subcontractors, and
distributors. 254/ Fowever, as we indicated ir our
Recoimmendations, the decisién to bring suit against parties in
addition to the manifacturers is best made on a case~-by-case
basis. These other parties may, in such cases, have been as

much in the dark as to the dangerous properties of asbestos

258/ See, e.9., Dunn v. W.F. Janeson § Sons, Inc., 569 S.u.

2d 799 (Tenn. 1978}, (Stats Board of Regents brought
action against architects, general contractor, subcontractor,
material supplier, material manufacturer, and surety to recover
for defective roof in university building).
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-

fibars as the school districts. 259/ We note that in ths twn

caces we knrow of filed to date only the manufacturers were nade

defendants. 260/

A. Distributors

Where distributc¢rs were involved in the sale of asbestos

T et s R Sl

used in school construction, and can be identified, their
potential liability under the Asbestos Act should be assessed.

The genzral rule is that distributors are not liakble in

negligence for latent defects in the products they distribute

; where the product is shipped by the manulacturer in a sealed
packagje or container (the most likely way asbestos products
were so0ld) and the distributor i3 nothing more thzn & conduit
for the manufacturer. Dictributors are, however, reqgurred to
exercise reascnable care to prevent injury due to known dangercs

and must in such circunstances transmit proper warnings and

instructions., 291/

259/ It should be noted, howewver, that in late December,

1970, an article was published in a preminent
architectural periodical discussing the oc¢cupatieonal health
hazard of asbestos and the problems the construction industry
was experiencing with regulations concerning asbecstos
spraying. See Spray Fiteproofing Faces Con-rols Or Ban As
Research Links Asbestos Wwo Cancer, 133 Architectural Focrum 50
(Dec. 1870). :

60/ Sep Case Studies Section in General Background portion
of this Report, supra.

61/ See, e.q., 2A L. Frumer & M. Friedman, Products
Liability §€§18.01, 18.02, 18.03, 20.02 (1980).
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Liabilicv for latent defects in produzts sold in sealed

containers will normally e imposed on a breaca of warranty

"theory whare privity exists, 262/ and in most jur;sdickionz

distributors of pre-packaged products will e liible four latent

defects under the doctrine of strict liability in tort. 263/

B. Architects

The construction of public works, such e&s schools, are
generally matters ot legislative regulation, 2nd state statutes
usvally prescribe the conditions under which such work is to be
done on behalf of a state or its municipalities. Most public
coutracts for the construction of public works zre required by

statute to b2 let upon comperitive hidding. 264/

262/ See, ¢.9., id., §§19.03 [4][c]. 20.0411}.
263/ ee, £.9. 2A L. Frumer & M. Friedman, supra ote 255

r
at §51SAf[1], 20.04(2]); W. Prosser, Haruboo: of the Law

of Torts, at 6634 (4th =d. 1971). But see Wzlkz=r v. L2cora,
Inc., 225 Tenn. 504, 47) S.W. 28 778 (1971).

Section 402A of the Restaterent (Second) of Torts,
includes retailers and wholesalers ir the definition of seller.

RWhere tha injury is "economic loss,"” however, the same
considerations previously discussed irn the case of manufac-
turers of defective products apply. Some jurisiictions linmit
the strict liability in tort of retailers by statute. See,
€.9.. 2A L. Frumer & M. Friedman, sugra, note 2535 at §194 [G].

264/ See
2

2.9., 64 Am. Jur. 2d Fublic Works ari Contracts
) .

{1972}
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The plans end spec:ifications for public pProjects are
normally prepared by avchitects, 265/ who usuclly supervise the
actual construction. It is the builder, or genzral contractor,
however, who assumes respensibility for building and erecting a
structure in accordance with the architect's pians and
specifications.

An architect is reguired under the law to exercise the
skill and diligence ordinarily required of architects. He must
use che ordinary and reazsonable skills usually exercised Py one
in his profession‘in preparing the planrs and spocifications,
and he must guard against cdefects in the plans 2z to design,
materials, and construction. However, in the absence of any
special agreement, ¢n architect does not imply or guarante~ a
perfect plan or catisfacztory results. He is enly liaple for
failure to exercise reasonable care and skill. 266/ Thus, in
asgessing the potential lizbility of architects under the

Asbestos Act, one factor to determine is the ex:tent

265/ Although state statutory provisions normally prohibit
the letting of public contracts without prior
sdvertising for bids, cuch provisions do not generally pply to
contracts relating to the professional services of architects.

2586/ See, e.a., 5 An. Jur. 24 Architects §8 (1962). 1n

imost jurisdictions architersts are not subject tc
"strict liability" in irplied warranty. See, e.t., Sears,
Poebuck & Cc. v. Inco Arszocs., inc. 43 H.Y. 23 369, 401 WN.Y.
S.2d 767, 372 N.E. 24 555 (1977); City of Hounds View v.
Walijarvi, 263 N.W. 2d 420 (Minn. 1973).
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to which the use of sprayed asbestos in buildiny construction
was considered an accepted practice by architects during the
relevant time period (1945-1972).

A usual requirement of fublic construction contracts (and
most private construction contracts as well}) is the issuance of
a certiricate of performance. 1In order to avoid litigation or
delay, publiT works contracts usually contain stipulations
requiring that the work be done under the supervision of an
architect or enginesr, who is given authority to resolve
questions corncerning execution of *he work. Such stipulations
usually permit payment to the gencral contractor only upon
issuance of the certificate certifying that all work has been
properly performed. Absent freud, acceptance of authorjzed
constructisn work by the ownar after issuance of a certificalLe
o>f performance by the architect is usually prina facie evidence
that the project is complete and the work was performed in a
workmanlike mannar. 267/ However, acceptable of the
architect’s final certificate and the project by the building
owner does not constitute a waiver of latent defects caused by

deficient plans or specifications, or by defective and impropzr

267/ Sec, e.9., 64 Am. Jur. 24 puklic Works and Contracts
§§116, 117 (1972): City of MMidland v. Waller, 430 S5.W.
2d 473 (rexas 1968).
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workmanship, where the defects were unknown at the time of

acceptance and were not discoverable by simple inspection. 263/

C. General Contractor and Subcontractor

The general contractor's obligations generally end upon
coxpletion of the preoject, ard he is not normally recsponsible
for defects or weaknesses in the structure itself, since he
does not guarantee the sufficiency ¢f the planc and
specifications, but only the skill with which he Ferforms his
work. In most jurisdictions, a conzractor who has followed the
plans and specifications furnished him by the ownrer or his
architect, but which later prove to be defective or
insufficient, will not be responsiblz to the owner for any
resulting-loss or dzmage after the work has teern completed,
provided the contraccer has not been negligent i.. carrying out
the work, and the damage is solely a:tributable to inadequacies

in the plans or specifications. 269/ It a contractor, on

268/ See, e.9., 13 Am. Jur. 2d Buildirg and Cerstruction
Contracts §§35, 55 (1964).

268/ See, €.9., 13 Am, Jur. 2d Building and Construction

Contracts §27, 28, (1964); Annot., 6 A.L.R. 3d 1394
(1966); Mayville-Portland Sch. Dist. Mo. 12 v. C.L. Linfoot
£o0., 261 H.vi. 2d 507 (N.D. 1978); ljoci-Yiopkins Contracting Co.
v. Masonry Contractors, Inc., 235 So. 2d 548 (Fla. Dist. Ct.
Apo. 1970).

e e
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the other i:and, fails to carry out the construction work in a
prepes, workrmanlike manner he wiil be lizble to the building
owner, rot only for breach of contract, but algo in tor: for
negligent perforna.ne ot the contract. 2710/ Thus, in those
instances where a friable asbestos problem exists in a school
because the asbestos vas negligently applied, the general
contracteor may be poteatially liable. 271/

Where, however, damage to an improvement to real preoperty
is caused by a product's defact or fajilure, liability is
sometimes difficuit to deterrine. 272/ The general rule is
that where the contractor is without kncwledge that
cornscruction materials contain defects and in good faith are
incorporated in & structure and the structure is accepted by
th2 owner, the contrector is ordinarily not liakle wnen the

defects are subseqguertly discovered. 273/

270/ Seey e.9., 13 Am. Jur. 22 Building and Construction
Coritracts €138 (1%64).

271/ Where the architect was required to supervise the
construction work he may also be potentially liable.

272/ See, e.9., Annots. 6 A.L.R. 3d 1394 {1566); 61 A.L.R.
3d 792 (197%;.

273 S5ce, £.9., Annot., 61 A.L.R. 3d 792 (1975).

However, wherz builder~-vendors build and sell new
residentizl homes together with the tracts of land upon which
they are situated, the courts in some jurisdictions impose
strict ligbility where defects in constructica and/or materialcs
are later digcovered. See, e.g9., Annot., 25 A.L.R. 34 383
(1562).
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When subcontractors are broucht in by the qeneral
contractot, they are normally under contract to the contractor,
but not with the building owner. In mast jurisdictions a
building owner may not sue a subcontractor for brea-h of his
subcontract with the gereral contractor on the theory that the
owner is a third party beneficiary; suit is usually denied on
the ground that the owner is merely an incidental beneficiary
of the subcontract. 274/ Accordingly, any suit by a building
owner against a subcontractor will usually sourd in tort. 275/
In scm2 jurisdictions, however, after acceptance of the
completed work by the owner, he cannot maintain an action
azainst the subcontractor in tort for negligent performance of
the contract where the ncgligence involves defactive
workmariship and there has been no physical injury to person or

proferty. 276/ As is the case with a general contractor, a

2747 See, e.g., Bat'l Cash Register Co. v. Unarco Indus.,

Inc., 490 F.24 285, 286 (7th Cir. 1874,; H.C. State
Ports Auth. v. L.A. Frv Rocf. Co., 294 N.C. 73, 240 S.E. 24 34%
{1978). But see Dunn v. W.F. Jam=ton & Scns, Inc., 569 S.W. 24
799, 803 {ienn. 1978); McCall v. Towne Square, Inc., 503 S.W.
24 180 {T2nn. 1873).

275/ Absent provisions in the subcontract giving the
building owner a right of action against the

subcontractor. Seec, e.g., Dunn v. W.F. Jameson & Sons, Inc.,

569 s.W. 2d 799, 802 (“enn. 1978).

276/ See, e.g., Crowell Corp. v. Topkis Constr. Co., 280

A.2d 730 (Del. Super. Ct. 1571} (building owner could
not maintaln a to.t acuion against subcontractors why had no
direct contractual relationship with cwner on theory their
f£aulty workmanship created dangerous condition in that buiiding
walls might ccllapse}.

B e emm - aas
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subcontractor gives no implied warranty against latent cefects
in the materials he uses in construction, where he kas no
kncwledge of the defects, acts in good faith, and exercises

reasonable care and skill. 277/

273/ See, e.9., cases collected in Annot., 61 A.L.R. 3d 792

(19/5), Nearly all of the reported cases concern
resultanct defects in the building, rather than conseguential
personal or property damages. See, e.g., Wood-Fopkins
Countracting Co. v. Masonry Contractors, Inc., 235 So. 2d 548
{Fla. Pisc. Ct. MApp. 1970} (facing brick in apartwent building
had latent defect).
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V. STATUTE OF LIMITATION ISSUES

£s discussed in the General Background section of this
Report, acbestoc-spraying ina building construction was
Prohibited in the United 3tates after 1973. Because sprayed
asbestos was used in school coenstruction more then nine years
ago, statute of limitation issues will have to be carefully
considered in contemplating suit,

It should be cautioned that Statutes of limitation, unalike
gome other legal issues, can involve very rigid rules. Filing
an artion one day'prior to the running of a statuts is timely;
filing one day late can mean that the action is atsclutely
barred,

Alsoc, it is difficult to generalize with any accuracy about
statutes cf limitatio=n. TFor exzmple, the Department is aware
of suits filed to Sat2 in two states -- New Je:rsey and Texas.
In Texas a statute pas codified the general common law rule,
departed from by statute in many jurisdictiors, that limitation
Statutes are inapplicible to the sovereign, and has included
school districts within the excepgtion: "The right of the
State, all counties, incorporated cities, and all school
districts shall not be barred by any of the provisions of this
Title, . . . "™ 16 Vernon's Tex. Civ. Stats. Ann. art. 5517
(emphasis added}. 1In ilew Jersey, a statute provides that

actions "for any tortious injury to real or parscnal property”

: . e e T et et e R e v a4 - w o . - .-
e e R Al VP amd - . omeime s e . o ——

[



[RY R Y T R

. Document hosted at JDSU PRA
http://www.jdsupra.com/postidocumentViewer.aspx?fit=6fAba1be-4193-7212-aa58=7e9f044bfo75

- 197 -

may be commenced within 6 years from the date of accrual. N.J.
Stat. Anrn. 2A:14-1 (West). Urder the discovery rule (see

pP. 216, infra), tte cauce of action only accrues when the
Plaintiff krows or reasonably should know of his injury.

Dizoord v. New Jersey Bell Telechone Co. 278/

{
The point is that it is difficult to determine whether a

prodocts liability action on behalf of a school district will
be barred without an investigation by counsel into both the
facts of a particular situation, and the law of the particular
jurisdiction. By its very nature, this task is incapatle of

performance in a gencral survey of the type performed here. 278/

278/ 51 N.J. 594, 242 A. 23 622 (1966} (negligent damage to
sewer line which did not become apparent until several
years later).

279/ “he Asbestos Act provides for a two-tiered program of

rederal assictance o schools. There is a grant
preyren and a lean pregrzm. The grent program provides grants
to local educaticnal agerncies, state educaticnal agencies and
ron-gublic schools to cdetect potential asbestos hazards in
schools; the lcan program provides loans to local educational
agencies and non-public schools to control detected asbestos
hazards. While the statute of limitations defense is not
c¢rdinarily applicable against a state wnen it is suing in its
sovereign capacity, local public school districts are generally
not entitled to assert such an immunity. See, e.3., 51 am.
Jur. 2d Limitation Of Ac-ions, §5416, 421 (1970); 3d. of FEduc.
Sch. Dist 16 v. Standard:, B0 N.M. 543, 549, 458 P.2d 795, 301
(1969); Annot., 98 A.L.R. 1221. Accordingly, if the United
St.ates brought suit unde: the Act on behalf of a local public
school district, in most cases it would not likely be atle to
asgert a state sovereign immurity bar against a statute of
limitation defense. On the other hand, the presence of a
situation in which the United States may be viewed to be suing
cn renalf of a state, mav result in a different ocutcome.
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Further it must be kept in mind thet different, more
appropriate and more favoraole principles may apply to
restitution claims than apply to products liability cleinms
(strict liability, negligence, and implied warrantv}. The
limitation principles applicable to restitution claims nave
already been discussed, because thaey are too intertwined with
the substantive principles of restitution to be separated. 2837

As discussed below, both state statutes of limitation as
well as the general federal statutes of lim’tations governing
tort and contract actions, 28 U.5.C. §§2415, 2416, woulid
control timeliness of suit under the Asbestos Act by the United
States. The United States would have to sue in the recipient's
behalf prior to the rurning of the applicable state statutes of
limitaticns, since once a recipient's suvit is iLime-barved under
the state statutes of limitation, suit by the United States on
behalf of the recirient would likewise te time-narred. TIf,
howeﬁer, assigrment of a recipient's claim to thz United States
is timely made, timelinese of suit by the United States would
then be governed by the frderal statute of limitation,

28 U.5.C. §241¢.

280/ ee Section Il A 3 sfupra.
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~ £2415 To
s

A. Applics/tion OfF 28 U.5.C.
Suit by Ghe Uaited Zhato

The gencral rule is that neither state statutes of
limitatiors nor stzte laches principles apply t2 suits brought
by the federal government. Prior to 1966 and the passage of 28
} U.5.C. 6§2415, 2416, tha2re was no general federal statute of
. limitations gowverninj tort and contract actions brought by the
federal governnent. Section 2415 now applies to all contract
and tort actions, whether independent or derivative, brouyht by
the United States in the federal courts. But Section 241°
applies in different ways, depending upon whether the govern-
ment's suit is an indepnndent action or a derivative action.
1. 1£ A Suit Iy the United States Is An
Incepercant Action, State Statutes Of

Limitat:.on oo not ~Apply, unly 238 U.S5.C.
€¢2415, 24:6 Covern Tineliness Of Sult

If a su.t by ‘he United States is an independent aztion,
then state statutes of limitation have no effect on any
government suits. Timeliness of suit by the United States is
dotermined solaly by 28 U.S.C. §§2415, 241€6. Thus, timeliness
of an independent suit by the governnent under the Medical Care
Recovery Act, 42 U.S.C. §256l{a), is governed exclusively by 28

U.5.C. §2415. 281/ Government suit under such circumstances

(s8]
(-
™~
w

ee, e.g., United States v. Fort Bennping Rifle &
ictol Ciub, 367 F.24 584, %85 tbth Cir. 1267).

)
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is not subject to any state statute of limit.tions because of
the historic doctrine cf sovereign immunity. 282/ Thus, under
the Medical Care Kzcovery Act, the federal limitation period
does not begin tc run against the cgovernment until it has
notice of the debt or has paid it. 283/ Accordirgly, if a suit
by the government under the Asbestos Act were determincd to be

an irdependent action neither state statutes of limitations nor

laches would epply, ana 28 U.S.C. §2415 may not begin to run
against the government until after it had made a grant to a
5 school district, under the accrval rule set forth in 28 U.S.C.
. §2416(c) . _

However, any suit by the United States under the Asbestos
Act would probably be a derivative suit =-- since it 284/ would
be "on hehalf of the recipient” of federal funds dgainst
parties "liable to the recipient,™ £o that a state limitaticn
period could ar an ‘action by the United States if it expired
prfcr to the ass.gnment of a claim by the school authority to

the United States,

232/ See, e.9., United States v. Gera, 409 F.2d 117 (3rd
Cir. 1569); 2nnot., 31 A.L.R. Fed. 348 (1977).
283/ See, e.9., United States v. Angel, 470 F, Supp..934
(E.D. Tenn. 1579).
, 284/ 20 U.5.C. 3607(a){1}).

~
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Since Suit By The United States Under The
Act Would Probably Be Derivative, Filing Of
A Complaint Hould Sucpend The Running Cf
State Statutes Of Limication If The Claim Is
Not Already Time-Sarrcd

Since a government suit under the Act would Probahbhly be a

derivative suit, sta%e statutesz of limitaticn have to be

considered. 285/

In a derivative suit brought by the United States, stat=s

statutes of limitations only apply until the government

acquires the causz of action:; where the assignment is timely

made state, statutes of limitaticn cease +o run agairst the

government.

Where the government acgiires a derivative
claim, whether by assignient, subreoation,
or by vther means, and trat claim ic not -
then barred by the state statute of
limitations, the state statute ceases Lo run
against the government at the time of cuch
acqguisition.

(1919).

This is equally true when the defensa of laches is
raised in a derivative suit brought by the gcvernment.

When the United States sues to enforce a
public right or to protect a puilic
interest, the defense of laches is not
available; but when the suit, although in
the name ot the United States, is brought
for the benefit of a private person, his
laches may be interposed with like effect as
if he was suing.

United States v. New Orleans Pac. Ry. Ce., 248 U.85. 507, 518
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United States v, Sellers, 487 F.23 1268, 1269 {5th Cir.

1973). 286/ But vhere the state statute of limitations has
run, assignment to the government will not revive the
clainm. 287/

Prior to passage of 28 U s.cC. §2415, ance the United States
had acquired a derivative cause of action before it was
time-barred by a state statute of limitation, there was no
federzl statute of limitations applicable to the sovereign as
Plaintiff. 288/ Sestion 2415 has now changed this. Section
2415 was intended to establish a federal statute of limitation
that would apply te all contract and tort actions brought by
the United States. Section 2415 now controls timeliress of

independent and derivative suits brought by the goverrnment

286/ See also Unitid States v. Taylor, 333 F.2d 633, 843

(3tn Cir. 1Y6«;; Unitcd States v. Winter, 319 F. Supp.
520, 522 (E.C. La. 1%70).

287/ 522, e.9., 1A, FPt. 2 Moore's Fed. Pract., 90.321 n. 60
(2d ed. 1980); United Statec v. Blackmon, 496 F. Supp.

1250, 1251 (E.D. Ark. 1980); Upn:zted States v. Pail Corp., 267

F. Supu. 976 (E.D.N.Y. 1973).

283/ See, e.g9., United States v. Perivignano, 86 F. Supp.

105 (D.N.J. 1%43) (absent a federal statute of
limitations covering such a type of action, action by the
Urnited States on a note acquired from a payee's indorsee six
months after its execution was nct barred even though suit was
brought 11 years after the acjuisition).
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in federal courts. An important question, however, whenever

the government brings a derivatjve right of action in federal

court, is when does “he cause of action accrue under 28 U.s.cC.

§2415. 289/

In United States v. Cardinal,

involving a suit brought by

the government on zn assigned note, the court held chat 28

U.S5.C. §2415 "begins to run when the claim first could have

been sued upon, whether or rot the Government has acguired it

at that time."™ 290/ 1In Cardinal, the defendants executed a

Preomissory note for arn improvement to their mobile heme, and

the note was assigned to -~ bank. After failing to make the

required payments, the beak exercised its option to accelerate

paynment and thereafter assigned the note to the FHA, which

filed suit to recover the payments. The government's action

was brought within six years of the date the option to

accelerate was exercised and within six Years of the date the

government acquired the note, bLut more than six years after the

last payment on the ncte had been made. Tre government

contended it had no legal interest in the claim prior to

289/ A cause of action accries on the date the right to

institute and maintain a suit first arises.

See note
307, infra.

290/ 452 F. Supp. 542 (D.vt., 1978).
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the assignment, and 28 U.S.C. 52415 oniy eppiied when the
government acquired the note, at vhich time the statute began
1o run. The defendant contended that the czuce of action
accrued wiiest he defaulted. The court agreed with the
government's contention that §2415 does not apply to a
derivative cause of action vatil the government has beoen
assigned the right to sue, but after carefully reviewing the
legislative history of §2415, the court held that tha
government's derivative cause of action under §2415 accrued
{under Vermont law) when the prior holder invoked the
acceleration clause in the note and demanded paymant of the

balance due. Accord, United States v, Blachmon. 291/

If the Cardinal and Blackmon decisions are followed,
28 U.5.C. §2415 would begin to run against the goverament on a
derivative claim acquired under the Asbesvcs Ac“, nct at the
time the govérnment acquires the claim (presumacly wher the
jJovernment makes a loan or grant). but at the time the

recipient first could have sued upon the claim.

B. Statz Statutes Of Limitation

1. Generally

Since any suit brought by the United States under the

Asbestos Act would probably be a derivative claim, as already

) 291/ 496 F. Supp, 1250 (T.D. Ark. 1980).
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discussed, if the applicable state statutes of limitation have
glreazdy rurn zgainzt a scheol district, assignment of the claim
to the govarnment would not act to revive it. Thus, in each

: and every situation where tho> governwment makes a grant and/or
loan urder the Asbestos School Hazard Act and corsiders
bringing suit, there will be an issue of whether the recipient
] school district's claim was barred under the applicable state
statutes of liwmitation before the claim was assigned to the
fedzral governnment.

Accordingly, an overview of typical state statute of
limitation issues likely to be encountered, follows.

Besides traditional statutes of limitation saome
jurisdictions also have srcial statutes that impose strict
time limitations within which actions against architects,
builders and other persons involved in brilding construction
must be comrenced. 292/ In most of these jurisdictions these
speéial construction statutes of limitation act to bar suit
against the parties protected after & specified period of time
folilowing completion of construction. However, these statutes
usually do not shield manufacturers.

Further, some jurisdictions have also enacted or are

considering enacting special product liability statutes of

292/ See pp. 223-224 infra.

\
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limitation that are intended to terminate a manufacturer's
liability aftar the lapce of a specified p2riod of time after
the first sale.or first intendad use of the product.

Thus, in most cases, in considering the feasikility of suit
regarding acbestos school hazards, attention will have to be

given to a rumber of Cifferent statutues of limitation. 293/

: We first consider application of the traditional statutes of
limitation, and in Particular their application in cases
involving claims for defective building constructios; and then

application of the special construction and product liability

statutes of limitation.

2. Defective Building Construction Limitations

Statutes of limitation are bascd on public policy
confidarations. 294/ ‘Their purpose is to protect defendants

from the threat of stale and specious claims where

283/ Some school districts have already taken action to
correct asbestos hazards existing in their schools,

giving rise to additional limitations issues.

2

94y "Statutes of limitation fingd their justification in
necessity and convenience rather than logic, . . ., They
are by cdefinition arbitrary, and their operation does not .
discriminate between the just ard unjust claim, or the avoidable
and unavoidable delay. . . ., They represent a public Policy about
the privilege to litigate. . . ." Chase Sec. Corp. v. Donaldesn,
325 U.S. 304, 314 (1945). See Statutes of Limiteations,
Developnents in the Law, 63 H&RV. L, REV. 1177 (1950).
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"evidence has been lost, memories have faded and witnesses hava
disappeared or died.™ 29%/

The statutery laws of each state normally include a wide
variety of different statutes of limitation. Many states have
separate statuvtes of limitation for tort actions and for
contract actions. 296/ In a few states, there is a general or
"catch-all™ statute of limitation, which, except for a faow
specified types of action (governed by their own statutes of
limitation), applies to all civil actions. 297/

The Uniform Commercial Ceode (U.C.C.), now adopted by all of

the states (except for lLouisiana), contains its own 4-year

rtatute of limitation. 238/

295/ Oréer of R.R. Telegrarhers v. Ry. Express Pasency,
Inc., 321 U.5. 342, 349 (1944).

296/ Negligence and contract statutes of limitation in the

various states are summarized in Prod. Liab. Rep.
(CCH) 93420 et cseq: and in % Martindale-Hubbell Law Directory,
Law Digests (1981).

297/ Sce, e.9., Me. Rev. Stat. Ann. 1964, tit. 14, §752;
N.D. Cent. Tode, §28-01-16; Miss. Crde Ann. §15-1-49;
all 6-year statutes.

298, §2 - 725 of the Uniform Commercial Code provides in
part:
1. An action for breach of any contract for sale

must be commenced within four vezrs after the
cause of action has accrued. . . .

[Footnote continued on next page]
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Which type of statute of limitation governs timeliness of
suit in any particular case depends upon a number of factors,
including the jurisaiction, the particular defendants, the
iegal theories undger which suit is brought, and the precise

nature of the injury.

a. Application

Where defective building construction occurs, the cause may
be attrikutable to the acts of cne or more of a aumbasr of
persons normally involved in the typical building or
construction projéct, e.9., architerts, building or
construction engireers, genaral contr.ctors, subzontracters,
and building nmaterial manufacturers. It is thercfore not

uncommon in suits trought by building cwners for damages for

98/ [Footnete continued freom previous page;

2. A cause of action accrues when the breach occurs,
regardless of the ajzgrieved party's lack of
knowledge of the breach. A breach of warranty
ocrurs when tender of delivery is made, except
that where a warranty explicitly extends to-
future performance of the gocds and discovery of
the breach must await the time of such
performance, the cause of action accrues when the
breach i3 or should have been discovered,

Some states, such as South Carolina and Mississippi,
have provided a period of six years instecad of four years.
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defective building construction to include ag defendants
everyone involved in the construction prcject. 283/ However,
th: two cases the Departnent is aware of pertaining to asbestos
sctool hazerds, have been confined to manufacturers,

In deternining which types of statutes cf limitations apply
in suits irvolvirg clzims for defective construction, a review
of the cases shows there is no simple formula that will apply
in all jurisdic~tions. 300/ In some instances selection of the
approprilate statutes can be guite complex. 301/

Ir private suits involving clainms for defective
cornstruction, where suit is brought zgainst the architect
and/or general contractor in tort and for breach of contract

and there are feparate tort and contract statutes of

[

299/ See, e.9., Little Rock Sck. Diet. of Pulas¥i City v.

Celotex C>ro., 264 Arx. 7537, 574 S.W. 23 665 {1979);
Grand Isiand Scn. List. v. Celotex Coro., 203 Neb., 559, 279
N.W. 2¢ 603 (1379) ; South Burlingten Sch. Dist. v. Goedrich,
135 Vt. 601, 382 A.23 220 {197} (scnool districts brought
zctions against architec*s, gereral contractors, roofing
subcontractors, and manuilacturers of roocfirg materials to
ra2cover damages for defective roofs).

+

1

4

300/ Annot. 1 A.L.R. 34 914 {1865) .
30t/ S5ee, e.g., Securities-Intermountgin. Inc, v. Sunset

Fael Co., 2£9 Or. 243, 611 P. 24 1128, 1155 (15980}.
{(Ccurt had to consider and select from 3 pPossibly zoplicable
statutes).
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: limitation, btoth statutes may be applicaplc. 3022/ In £nme

jurisdictions, including, of course, those having a gencral or
*catch-31l" statute, the same statute of limitations governs
both the tort clajim and the breach of contract claim; 303/
although different zccrual times may apply. 304/ It is not the
general rule in conctruction cases, however, that where thare

is one statute of limitation for contracts and ancother

302/ See, =2.3., Reaents of Univ. of Calif. v. Bartford

Aczident & Indam. Co., 24 Cal. 33 624, 630, 147 Cal.
Rptr. 486, 489, 551 P.2Zd 197, 200 (1978}); Grand Island Sch.
Dist, v. Coaotex CTorp., 203 Neb. 559, 5862, 279 N.W. 2& £03, 606
{1679); Eezr=, EKc=2thvck & Co. v. Enco Acsocs., Inc., 43 N.Y. 2d
389, 401 w.¥Y.S. Z4 Ts7, 372 N.E. 2d 555 (1877).

303/ See, e.5., Nardo v. Guido Delacanis & Sons, Inc., 254
A.2d 253 {l'el. Super. Ct. 1569); #4. of Eipg, «tf H.S.
Bist. No. B3 v. Joscph 3. Duffy Co., 97 Ili. App. 23 153, 240
N.E., 2a 5 (App. Ct. 1968) Golden Grain Macaroni Co., v. Kiefstad
Ens'r Jo., Inc., 45 Ill. RApp. 3d 77, 358 W.E., 2d 1295 {(fpp. Cu,.
19746) .0, fezd Cinstr. Co. v. Jeckegon Plating Co., 222 5o,
2d £33 {liiss. 1945); south Burlinoton Ech. Dist, v. Gongdrich,
135 ve. 60, 382 A.ZzZd 220 (1977); Union 8ch. wizt. UHo. 20 wv.

Lepch, 134 vt. 422, 365 A.2d4 508 (1976).

3 i/ See, £.g9., HNerdo v. Guide DeAscanis & Sons, Inc., 254
A,2d4 254 (Del. Super Ct. 196%).

In Metal Structures Corp. v. Plains fextiles, lnc.,
470 S.W. 2d 93 (Zex. Civ. App. 1971)., the same tort statute of
limitations governed a building owner's suit for negligence and
in strict liability in tort for breach of implied warranty
against a steel manufacturer for damages for collapse of a
rocf. However, the accrual periods for each count were
different.

L}

\
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for tort, either of them is universally applicable to the
exclusion of the other. 305/
A number of jurisdictions have statutes of limitation that
specifically refer to injuries to real property, which are
often applied to actions for damages for'defective

construction. 306/ In some o f these jurisdictions these

395/ Annot., 1 A.L.R. 3d 914, 916 (19€5). See, o.g., Grargd

Island Sch. Dist. v. Celotex Corp., 203 Heb. 555, 564,
279 N.W. 2d €03, 606 {1979} (several statutes governed where
scheol district brought suit to recover damages resultinu fron
leaky roof installed on junior high school against architect,
gereral contractor, roofirg subcontractsr, and roofing systems
manufacturer. In Scars, Roebuck & Co. v. Enco Aszocs., Inc.,
43 N.Y, 24 389, 401 H.Y.S. 2d 767, 372 H.E. 24 555 (1977}, the
Court of Appeals of New York held that where there wes a
contract between owner and architects, had suit been cormenced
within the three-year period applicable to tort claims, the
owner would have been free to elect tc sue in contract or in
tort as he saw fit. However, where suit was brought after tre
tort gtatute of limitations had run, but within the six-year
contrace statute of limitation period, the owner could recover
contract cfamages for breach of contract, but could not recover
damages allowable in tort put not in contract. See also,
Securitics-*ntermountain, Inc, v. Suncet Fuel (o., 289 Or. 243,
€11 P.2d 1158, 1167 {1980)., But cf. Va. Military Inst. wv.
King, 217 Vva. 751, 232 5,E, 2d 895 (1377) (action for
negligence of architectural firm, while soundir3g in tort, is an
action for breach of contract and thus agoverned by contract
statute of limitations).

306/ . See, e.9., D.C. Armory Bd. v. Volkert, 402 F.2d3 215
(D.C. Cir. 19€B}; sorvette, Div. of Spartan Indus. v.
Esko Roof. Co., 38 Ill. App. 3d 905, 350 W.E. 2d 10 (#pp. Ct.

1976); H.C. State Porzs Auth. v. L.A. Fry BRoof. Co., 294 N.C.
73, 86, 240 S.E. 2d 315, 353 (1978); Scuthgate Com. Sch. Dist.
v. West S5ide Constr. To., 353 HMich. 72, 247 H.W. 23 884 (1976;.

{Footnote continued on next page]
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statutes are applied even where the defective construction
involves only deterioration of building material zrd there is
n> related property damz2ge; 307/ however, in other
jurisdictionz these statutes are not considered to govern in
such cirrumstances. 208/

The courts have had occasion in several construction cases
to consider the applicability of §2-725, the statute of
limitatisns of the Uniform Commercial Code. 1In a number of
cases where suit was brought against a contractor or

subcontractor, the ccurts have held tha%t §2-725 does not

306/ (Footnote continued fronm previous page] .
In some cases these statutes may govern regardless of
the legal theories upon which the action is brought, sce, c.d.,
D.C. 2rmery 2d., supra, at 219; Yillisms v. Thonsson, 443 S.w.
2d 447 (Tenn. 1968} (3-year stztute of limitations for danage
to property applied to action by purchasers against vendor arnd
builder of resicence for dafacts in conscruction even though
suit alleged breach of implied warranty in concract of sale).

307/ Se2, e.9., Scuthcate Ccm. Sch. Dist. v, West Side
Constr. Co., 3$9% ilich. 72, 247 W.W. 24 B84 (1576).

308/ See e.o., H.C. State Ports BRuth. v. L,2. Fry Roof.
Co., 294 N,C. 73, 86, 240G S.E. 24 345, 353 (i973) .

For a similar distinction involving construction statutes of

repose see notes 338, 339, infra and accompanying text.
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apply. 339/ Where, however, a purchase of building materials
was directly involved, §2-725 has been applied. 3'9/ In a suit

between a building owner and a remote manufacturer the Supreme

309/ Sze, 2.9., Aced v. Hobhs-Sesack Plumbing Co.. 55 Cal.
2d 573, 12 Cel. Fptr. 257, 260 P,2d §97, 902 {1961}

{court considered the applicability of the Uniform Saies Ack,

predecessor to the Unifornm Commercizal Code, and held cuntract

vvas one for labor and matzrials and was not a contract £ar

sale, althcugh evidence showed breach of implied warranty of

merchantability). Sponseller v. Meltebeck, 286G Or. 361, 570

P.22 974 (1977) {cCefective foundation aid not involve sale of

goods; special ten-year construciion statute of limitations i

governed ard barred action); De Matteo v. White, 233 Pa. Super. '

Ct. 339, 336 A.2d 355 (197%) (contract was for construction:

general six-year liritztions statute for breach of contract

applied); City of ¥inggnort v. S5CH Corp., 352 F. Supp. ZBE

(E.D. Tenn. 1872) (detective roof on school kuilding arose out

of ccnstructicn contract rather than sales contract; three-year

property darage statute of limitation applied). Sec alse Jones

& Lau3hlin Steel Corp. v, Johns-Manville Sales Corp., 620 F.24

280, 290 (3¢ Cir. 19580}).

310/ Hasszu Poof, & Sheoet Metal Co. v. Celotex Corn., 74

A.D. 23 £79, 42¢ n.¥.5. 2d 7.5 (App. Div. 1530}
(€2-725 apnlicablie to sult by contractor against manufacturer
in suit involvirg defective roofing insuvlation); T2 Hettec v.
Whit=, 233 Fa. Super. Ct. 229, 336 A.2d 355 (1975} (§Z-725
applied to direct purcnase by honme owner of defective brick
involved in construction suit).

In considering whather the U.C.C. applies to a
contract, the determinative guestion is whether the main
purpcse of the contract is the rendition ¢f services with goods
only incidentally involved, or a sale and purchase of gcods
with labor or services only incidentialiy involved. See e.gq.,
Pittsburgh-Des Heines Steal Co. v. Brockhaven Manor YWater Co.,
532 F.2d 572, 520 (7th Cir. 1976) (one million gcallon water tank
fabricated by seller at factory and deliverzd to constructicn
site was an article of "goods™ under the Illinois U.C.C.);
Echenectady Ste=1 8o. v. Bruno Tr:imnoli Gan. Constr. Co., Inc.,
43 A.D, 2d 23%, 3503 WN.¥Y.S5, 2d $20 (xpp. Div. 1974) (contract
which obligated seller to furnish and erect structural steel
was contract for rendition cf services, a work, iabor, and
materials contract, rathar than contract for sale of goods, so
that U.C.C. did not apply Lo contract).
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b

Court of Michigan held 311/ that U.C.C. §2-725 was rot meant to

apply to actions between consumers and manufacturers who were

Gk b e a2

never in any co.harcial relationship or setting, the situation
that will usually exist between school districts and asbestos
5 manufacturcrs. The c¢curt held that where the remote defendant
manufacturer's floor tile proved defective, the three-year
: statute of limitations governing actions to recover damages fcr
injuries to property applied. 312/

b.  Accrual

Becauze ¢f the substantial period of time that has elapsed

since asbestos was last used in the nation's schools, the more

important issue is not the length of a particular limitaticn

311/ Southgate Con. Sch. Dist. v. West Side Constr. Co..
399 licn. 72, 247 K.W. 24 3B4 (1%76).

312/ Tenn=ssec has by statute a2bolished any requirement ior

privity ir all causes of action for personal injury or
property damsje brouzht on account of negligence, strict
liability or breach of warranty, including actions brought
urnder the provisions of the U,CZ.C. Tenn. Code Ann. §23-3C24.
However, in Curtis v. Murphy Elevator Co., 407 F. Supp. 940
(E.D. Tenn. 1976) (cuit by builcing owner against rerote
elevator manufacturcr} the court held that £23-3004 did not
aboligh the privity requirement in warranty acticns between
business entities seekinrg recovery for commercial losses. But
see Grand Island Sck. Dist. v. Celotex Corp., 203 Neb. 558,
568, 279 Wd.9W. 24 603, 0% {1579) (cause of action by school
district against voofing material manufacturer for breach of
implied warranty that rootin3 system was fit for purpose
intended was subject to U.C.C. §2-725).

e e e et o A et A ol & e S - oWtk .0 = e ma s
e st b e e i — e — = L P SR - P




- 215 -

period, but rather the date the cause of action will be deemed
to have accrued. 313/ In many situations, the answer to this
guestion may be outcome dete _minative. Obviously, if all of
the possible applicable statutes of limitations have early
accrual dates, suit may be barred under any theory of relief.

In most jurisdictions a -ight of action orn a contract
acerues when there is a breach -- the time of delivery in a
sales transaction -- even though damage does not occur until

later. 314/

313/ A statute of limitation begins to run when the cause
of action accrues. & cause of action accrues on the
date the right to institute and maintain a suit first arises.
See, e.g., Rosenau v. City of Yew Brunswick, 51 .J. 130, 137,
238 A.2a 169, 172 (1968). 1In some instances the statute of
limitations may state when the <ause of action accrues. Absont
such a statutory provisicn, howaver, the time of zccrual te for
judicial determination. See, e.9., Ravmond v. E1i Lilly & Co..
117 n.H. 164, 167, 371 A.2d 170, 172 {1977). Wnile tor-
ctatutes of liwitation usually allow a shorter period of time

_within which to bring suit after the cause of action beg.ins to

run, this doesn't necessarily mean that a plaintiff will always
have more :-ime to file suit if he goes forward on a contract
theory. 1In many jurisdictions the cause of action accrues,
i.e. the statute of limitation begins to run, ¢t an earlier
Gate in a contract action than it does in a tort action. Thus,
in Everhar. v. Rich's, Inc., 229 Ga. 798, 194 S.E. 23 425
(1973} ; 128 Ga. App. 319, 196 S.E. 2d 475, the court held that
while the buyer's breach of warranty cause of action was
time-barred because the relevant statute of limitations accrusd
at the time the goods were sold, the negligence claim was not
necessarily barred bzcause that statute d4id not begin to run
until an ascertainable injury was sustained.

314/ 18 Williston On Contracts, Third bkd. 52021A; 51 Am
Jur. 2d Limitation of Actions §126 (1870).
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In most states, zbsent fraud or concealment by the defendznt,
ignorance by a plaintiff of his rights or ¢f the facts upon
which his rights are based is usually not neld to prevent the
running of a contract statute of limitztions. FHowevzr, in some
states in certain cpecial cases ‘gnorance is a ground for
suspending the statutory period until the injured party knew or
shourlld have known of the operative facts. Thus, in a few
jurisdictions, the statute of limitations commences to run on 2a
warranty claim when the buyer discovers or should have
discovered the injury. In other jurisdictions, the warranty is
viewed as bzing prospective, in that it is brokun only when
harm is caused by i1ts breach. 315/

The statute of limitations of the U.7Z.C., §2-725, ~onfirms
the gsneral contract rale, although it rucogaizes the exception
that where a warranty explicitly extends tc future performance,
discovery cf the breacn must await the timre when the breach is

or should have been discovared. 316/

315/ 18 Williston On Contracts, Third Ed. §2025C; see

e.9., Hepp Brothers, Inc. v. Evans, 420 P.2d 477, 482
{Okla. 1966}.

31s/ See, supra note 292.
In deciding whether a warranty has been explicitly
extended to future performance the courts have defined
"explicitly” to mean not being merely implied, but distinctly
stated. See, e€.9., Jones & Loujhlin Steel Corn. v.
Johns-Hanville Sales Corp., 620 F.2d 250, 291 (3d. Cir. 1980).
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Where suit is brought in tort thare are at least four
points in time &t which the cause of action may be conridered
to have accrued: (1) when the defendant breaches a duty; (2)
when the plaintiff suffers an injury; (3} when the pPlaintiff
becomes aware of his injury; and (4) when the plaintiff
discovers the causal relstionship between his harm and the
defendant's misconduct., 317/ In many tort cacs these events
will occur simultancously and the moment of acciual is easily
determinable. 3i8/ However in many situations, including the
asbestos school hazards, there is considerable delay between
the breach of duty and the resultant injury or piaintiff's

discovery of his injury. This delay also occurs in

317/ Raymond v. Eli Lilly Co., 117 H.H. 164, 168, 371 A.2d
170, 172 (1%77).

31g/ Where recovery has been sought under the theorv of
strict liability ir tort, the ecourts hava applied
statutes of limitations relating to breacn of warranty, l.e.,
contract or U.C.C. statutes of limitation, or statutss of
limitations governing negligence actions. This confusion has
arisen because two thecories, warranty and tort, have been
relied upon by the couris in imposing strict liability for
injuries caused by defective products. tihile contract statutes
of limitations may in some cases offer a significant berefit to
plaintiffs because they permit a longer period of time within
which to file suit, such statutes may prove to be a
disadvantage because a breazh of implied warranty is generally

regarded as occurring at the time of sale or delivery of the
product causing injury.

In the majority of jurisdictions today, howrver, tort
statutes of limitation are 2pplied to suits based on the theory
of strict liability in tort. See, ¢.g9., Annot., 91 A.L.R. 3d
455 (1979%); Kimble and Lesher, Products Lisbility §294 (1979).
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cases involving food and dtugs, professioral malpractice, apg
the construction of improvements to real property. This delay
is critical in the Case of the asbestos hazards, usince most
actions would pa barred if the applicable statuytes started
running at the time th? products were delivered -- between nine
and thirty-five Years agco. 319, 1p many jurisdictions, the
"discovery rule” is applied in Such situations; that is, the
statute of limitation begins to run only when the injured party
discovers, or inp the exercise of reasonable diligence, should
have discovered that damage or injury has occurred. The
'discovery rule”™ has found Farticular apolication in medical
malpractice ang product liability Suits, where it jg usual for
substantial periods of time to elapse between medical treatment
Or exposure to 3 product and sSubseguent manifestation of

discase or irjury. 320/ 1In Particular, tthe discovery

3la9/ However, the accrual date of 3 tort Cause of action
based on fajlure to recall when the danger became
obvious, woulg be more recent.

320/ For a general Ciscussion of the doctrine and its

application in products liability and environmental
Suits see Birnbaum, Statutes of Limitations in Environmental
Suits: The Discovery Rule Avproach, 16 Trial 38 (April lo8gq)
Birnbaum "First Breatn's® 1ast Gasp: the Discovery Rule in
Preducts Liability Cases, 13 Forum 279 {(Special Issue, Oct.
1977) Annot., 1 a.L.R. 4ta 117 (1980).

The discovery rule has algso been applied in
non-medical Professional malpractice snite. See cases
collected inp City of Aurora v. Bechtel Corp., 559 F. 24 382,
388 (10th Cir. 1579) and bates Rubber Co. v. USM Corp., 508
F.2d 603, 610 n.1g {(7¢h Cir. 1975).

e ————— L - P
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rule has b=en applied in the overvhelming majority of tpe
asbestos personal injury cases. 321/

The "discovery rule" has been applied in a number of
jurisdictions in suits involving claims for defective

construction, even where suit is brought for breach of

contract, 222/ 1Ip Illinois, although there ig no

321/ See Insurance Co. of North America v. Forty Eicht
Insulations, inc., 633 F. 23 1212, 1220 n.l3 (6th Cir.

1980).

322/ See, e.g., Aced v. Hobbs-Sesack Plumbing Co., 55 Cal.

237573, 12 Cal. Rptr. 257 360 P.2d 897 (1961) (breach
of contract of an implied warrarty); City of Aurora v. Bechtel
Sorp., 59% F,24 352 t10th Cir. 197%) (construirg Colo. Law)
(professional maiprastice suit against architect—enginee:);
Chricchilles v, Griswold, 260 Iowa 453, 150 N.W. 23 94 {1557}
{negligence suit against architect); Steelworkers Holding Co.
Ve Menafae, 255 m4. 440, 258 A,24 177 (1969} (neoligence suit
2dzinst architect and den2ral contractor); Southaate Cem. Sch.
List. v. West Side Constr. Co., 399 Hjich. Te, 247 NN 23 8o4
{1%75) (products liability suit against remote manifacturar);
brand Islard Sch, Dict. V. Celotex Corn., 203 Neb. 559, 279
N.W. 2d 603 (1973) (appiicable to tort action against architect
and general Contractor}; A.J. dberrman, Inc. v. Funk Bldg.
Corp., Pa. Super. Ct. - 420 A.2d 5094 (198Q0). ‘The

: discovery rcle has 21so been applied in cornstruction cases

. involving injuries to third Farties. See, e.9., Totten v.

Gruzen, 52 N.J. 202, 245 A.2d 1 {196R) (negligernce suit [+3%

third party for damages for personal injury against architects,

heating contractor, general contractor, and public housirg

authority),

It should be noted that in Grang Island, supra, the
S5Chool district also brought supit against the roofing systenm
; manufacturer for. (1} breach of an implied warranty that the
! roofing system was fit for the Purpose intended, and {2) on the
ground that the manufacturer was negligent in menufacturing,
testing and marketing the roofing materials, The Court held

[Footrote continued on next page]
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' - all-erconmpassing discovery rule, 323/ in recent cases involving
defective construction claims, the courts have beoen
applying a "balercirg test", i.e., the "discovery rule" applies
where the passage of tire would not greatly increase the
E problems of proof nor increase the dangers of false, frivolous,
: fravdulent, or speculative claims. 324/
However, the accrual date for a cause of action for
architectural malpractice depends in some situations upon the
naturg oL the alleged tortious conduct. Thus, where the

tortious conduct is alleged to be negligent and improper

322/ [Footnote continued from previous page)

that suit was barred against the manufacturer under
§2-725 of the J.C.C., since suit was not brought within § years
of delivery. As to the neglicence count, the Court held it
only stated a cause of acticon for ordinary negligence and did
not fall within the catzgory c¢f causes to whizh the discovery
rule was applicable under Webraska's constru>tion statute of
linitations, and it was therefore governed Lty the 4-year
statute of limitations for tort actions which ron from date of
accrual and not from date of its later discovery.

323/ Gates Rubber Co. v. GSM Corp., 508 F.2d 603 (7th Cir.
i975).
324/ See, e.9., Gulden Grain Macaroni Co. v. Klefstagd Eng'r

€o., Inc., 45 Ill. App. 3d 77, 358 N.E. 2d 1285 {App.
Ct. 1976); Horvette, Div. of 3zartan Indus. v. Eske Roof., Cec.,
38 Ill. App. 33 %05, 350 N.E. 24 10 (App. Ct. 1576} ; Soc. of
Me. Carm=l v. Fox, 31 Iil. App. 33 1060, 335 N.E. 2d 58§
{(1975).

'
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design, it has been held that the cause of action accrues when
the plans are finally approved. 325/
In meny jurisdictions where suit jis brecught in tort seeking
darmages for defective construction, the cause of action accrues

at the time constructiorn is completed, 326/ while in other

; 325/ See, e.g., City of Newark v. Edward H. Richard;gg

‘ Ass'n, 375 .23 475 (Del. Super. Ct. 19577 {cause of

i act.on for damages causad by collapse of drainage ditch accrued

when defective design Presented); Wellston Co. v. Sam N.

Hodces, Jr. & Co., 114 Ga. App. 424, 151 S.E. 2d 481 (Ct. App.

i 196¢) (a)legeg negligent design and construction of building in

i and of itself ccnstituted a legal injury and right of action

. accrued at time of the acts); Va. Military Inst. v. ding, 217

_ Va. 751, 232 S.E., 24 895 (1977) (action for negligent and
irproper design of building against artchitects governed by
contract statute of limitations; cayse of action accrued when
defective plans for building were finally approved), Fed.
Reserve 22nk _of Richmong ve Wright, 392 F, Supp. 1120 (E.D. va.
1975) (cause of action for breacn of architect's obligation to
exXercise reasonable skills, gbility and judgment in Preparation
of plans azccrued on Jate defective flans delivered); McCloske
§ Co., Ir=, w, Wrighec, 363 F. Supp. 223 {E.D. Va. 1973); (Cause

of action for breach of architect's duty to provide Froper

Plans accrued at tenier of defective plans; contract Statuts of

limitation applied). See generally Annot. 90 A.L.R. 33 507

{1879),

326/ Vellston Co. v. Sarm N, Eodges, Inc., 114 Ga. App. 424,
151 S.E. 2d 481 (Ct. App. 1966); M.T. Poed Constr. Co.
v. Jackson Plating Co,, 222 50.2d 838 (Miss, 1969) (cause of
action for defective roc: accrued no later than date of
completion and delivery of building); Sears, Roebuck & Co. wv.
Enco Assocs., Inc., 43 H.Y. 23 389, 401 H.Y.5. 24 767, 372 N.E.
2d 555 (1977); Wills v. Black and West, Architects, 344 p.23
581 (Okla. 1959} (cause of action against architects for
failure to exercise Professional skill and care in performing
services under contract accCrued at time building was completed
and accepted, tort statute of limitation apparently governed}.
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' B jurisdictions the cause of action accrues at the time cf the
resultiny injury. 327/
f Similarly, where a breacn of contract action is brousht, in

many jurisdictions the cause of action accrues at the time of

: the breacn, viz., no later than completion of construction. 328/

327/ Rardo v. Guido DelAscanis & Sons, Inc., 254 A.2d8 754

) {Del. Super. Ct. 1969) {tort action accrued at the

: time of injury resulting from deferndant’s negligence in
impreperly installing roof rafters); Crawford v. Shepherd, 86
Wigsc. 2d 362, 272 R.W. 28 401 {(Ct. App. 197¢) {(in action fcr
architectural negligence cause of action bzoan to run on the
date of injury not on date of negligence; ruof began to rot
several years after alleged negligent constructien).

For an interesting example showingy hew different
accrual times are applied in construction case. having
difterent pleintiff-drnfendant relationships but essentially the
sams coberative racts, compare Wellston Co. v. Sz=n W. Heodzes,
Jr. & Cc., 114 Gz. App. 424, 151 5.F. Zd 45l (Ct. App. 1Uo6E)
with hunt v. Strr Fhoto Finicshiny Co., 115 Ga. Agp- 1, 151 S.E.
23 602 (Ct. Anp. lve). Both casoss involved the ceollapse of
the same type of roof in different ouildings where tae recofs
were nealigently designed by th2 same architect-enginecr. In
Wellgston, where trhe building owner sued, the statute of
limitaticns began te run, not when the roof collapsed, but when
the building was conctructed. In Hunt, where a lessee suzd for
damages suffered to his personal jrcperty, the statute of
limitations began to run when the -oof of the second building
later collapcsed.

328/ Nardo v. Guido DeAscanis, 254 A.2d 254, (Cel. Super.
Ct. 1969) {(contract action accrucd when roof rafters
improperly installed}; Roberts v. Richard & Sons, Inc., 113
N.H. 154, 304 A.23 3u4 (1973) {(count in tort alleging negligent
performance of building contract and claiming as damage3s CoOsts
of remedying defacts was in reality action for brezch of
contract znd cause of action for breach of contract accrued
when building was corplzte and not when defects were later
discovered) ; Sears, Foobuck & Co. v. Enco Aceeccs., Inc.,, 43

H.Y., 2@ 3869, 401 N.¥.5. 24 757, 372 N.C. 2d 553-(L97?j; N.C.

[Footnote continued on next page]
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In Metal Structures Corp. v. Plains Textiles, Inc., 329/ a

building owner brought sait for darzages in negligence 2and
strict liability for breach of irplied warranty against a
remote steel manufacturer whose steel frames were used in the
construction of plaintiff's building. GCne of the steel frames
failed and part of the roof collapsed. The court held that a
two-year statute of liritations applied to both counts with,
however, different accrual pPeriouds applying to each count. The
causz of action based orn negligence arcrued at the time of
installaticn of the defective steel frames, while the cause of
acticn for breach of implied warranty accrued when the buver
discovered, or in the exercise of ordinary care should have

discovercd the injury. 330/

323/ [Footrote continued from previous page]

State Ports A¥ta. ve L.A. Pry Roof. Cn., 294 N.C. 73,
240 S.%L, 23 345 (1378) i-ow construction statute of limita-
tions, however, adopts discovery rule where defect is not
readily apparent at time of origin);: Shipg v. O'Dowd, 454 S.W.
2d B45 (Te». Civ. App. 1979) (cause of zction to recover
damages for failure to construct residence with number of
foundation pisrs specified in pPlans and spacifications accrued
at time of construction); va. Military Inst. v. Ring, 217 va.
751, 232 S.E. 24 895 (1977} (breach of contractual duty to
gupervise construction accrued at tine of construction), see

also Fed. Resarve Bank of Richmond vy. Wiight, 392 F, Supp. 1120
(E.D. Va. 1975},

In Vermont, the rule is the same under the gix-year

statute of limitations which is applicable tc both tort and

contract actions. South Burliraton Sch. Dist. v. CGcodrich, 135
Vt. 601, 382 A.z2d 220 (1877); Unicn 2ch, Dist. No. 20 v. Lench,
134 ve. 424, 365 A.2d 508 (1976) .

329/ 470 S.W. 2¢ 83 (Tex. Civ. 7pp. 1971).
330/ The court spoke of thore being a "sale" between the

rezote manufacturer and the owner; however, from the
opinion it is not clear if there indeed was a direct sale.
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In general, however, it should be possible to argue that

P AL P L A A

logically, a tort cause of action predicated on failure to warn
: does not accrue until the defect, which should have been the
subjoct of warning, manifests itself. 1In other words, a school
district's strict lizbility and negligence clains predicated on
, the failure of asbestos manufacturers to warn of the dangers of
% asbestos fibers should not be held to have accrued until the
school district lezrned, or should have learned, of the danger.
Further, under certain circumstances the statute of
! limitation may be tolled. Thus, where there is a fraudulent
concealment or misrepresentation of facts giving rise to a
cause of action, or where the gist of an action is fraud
conczaled from plaintiff, the statute of limitations does not
cormrmernce to run until discovery of the wroeng or of facts
Placing one on notice of the wrong. 331/ The fraud or
misrepresentation, hcwever, must be intentional and affirmative
in rature and intended to prevent discovery of facts giving

rise to a cause of action. Generally, where the defendant owes

331/ See, e.g., Gates Rubber Co. v. USM Corp., 351 F. Supp.
329, 337 (s.D. Il1. 1972); 37 Am. Jur. 2d Fravd and

Deceit §§405-407 (1968); 51 Am. Jur. 2d Limitation of Actions
§147 (1570).
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no duty to disclose, mere silence or failure to dicclose a fact

will not constitute fravdulent concealment. 332/

3. Special Statutes OF Limitacion Governing
Lonstruction Litiastiorn

In addition to the traditional statutes of limitation; more
than forty juricdictions have special statutes of limitation
governing suits involving defective design end construction
claims. 333/ Most of these statutes, however, do not insulate

manufacturers. The main purpose of these statutes is

32/ See, £.a., Gates Rubber Co. v. USM Corp., 351 F. Supp.
329, 337 (S.D.I11l, 1972); kardo v. Guico DeAscanis &
Sons. Inc., 254 A.2d 254 (Del. Super. Ct. 196S): 51 Am. Jar. 2d

Limirations of Ections §§147-149 (1670)}). 1In some jurisdictions
whire efforts are made by defendants to repair Jeftects, the
statute is also tolled so long as representations are made that
tne repairs will b= sufficient to cure the detecte. See, €.3..
Littls Rock Sch. Dist. v. Celeotex Csrp., 264 Ark. 757, 574 S.ws.
2¢ 665 (1879} ievks v. Slavik “ulidsra, Inc., 24 Mich. AppD.
621, 180 N.w. 2d 563, zfi'¢ 384 tich. 257, 1Ll N.W. 2d 271
{1970} {(six-year sta*ute of limitation began to run from time
it was determined that repairs would not correct lezkxing rocf,
not from time roof first began to leak). There are cases to
the contrary, howsver. See discussion and cases collected in
£.J. Aberman, Inc. v. Funk Bldg. Corp., __ Pa. Super.

Ct. r at ¢ 420 A.2d 594 at 602 (1380).

333/ For a general discussion and list of these special

statuter of limitation see: <omment, Limitation of
Action Statutes for Architects and Builders-Rluepraints for
Non-action, 18 CATH. U.L. REV. 361 (196%): Rogers, The
Corstitutionality of Al:ibama's Statute of Limitations for
Constructicn Litication: The Legislatire Strikes Ag3ain, 11
CUM. L. REV. 1 (1980); <ollins, Linitation ocf Action Statutes
for Architects and Builcders-An Excrination of Constitu~-.
tionalicy, 29 Fed'n Ins. Couns. Q 41 {1978); Knapp & Lee, Jr.,
dpolicution of Scecial Statutes of Limitations Concerning
Desicn and Construction., 23 ST. LCUIS L.J. 351 :1979). See
alsc &nnot., 92 A.L.R. 3d 1242 (1979).
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to Ilmpose a time limitation beyond which suit celating to a
design or construction claim cannot be brought against
architecte ard builders. 334/ California distinguishes be*ween
claims based udon patent deficiencies and latent deficiencies;
for the former there is a four-vear limitation period, for the
latter a ten-year period. 335/

The persons protected by these statutes varies from
jurisdiction tec jurisdiction. The Sudreme Court ot California
has recently held that sureties are not included within the
protection of California's 10-year constructicn statute; 336/
however, a New Jefsey court has held to the contrary with
regard to New Jersey's counterpart ztatute. 337/ In some

jurisdictions protection under the statutes is

334/ See, e.a., N.3. Stat. Ann. €2A:14-1.1 (West® (no

action whether in corntract, tort, or otherwice to
reccver damages for any deficiency in the desiqgn, planning,
supervision, or construction of an improvement to real Property
shall b2 brought more than 10 years after the performance of
services and construction). Statutes of limitation that run
from the date of a specific Zefendant's act, rather than From
the time a plaintift's cause of action accrues, are often
characterized as statutes of repose.

335/ Cal. Civ. Proc. Code §§337.1, 337.15 (Deering). See,
€.9., Ernest W. Hahn, Inc. v. Supericr Tourt, 108 Cal.
App. 34 567, 166 Cal. Rptr. 644 (Ct. App. 1956C). A "latent
deficiency” is defined in the California statute as "a
deficiency which is not apparent by reasonable inspection.™

136/ Regents of the Univ. of Calif. v. Hartford Acc. &
Indoem'n Co., 21 Cal. 3d 624, 147 Cai. Rpir. 486, 581
P.2d 197 (1978).

337/ County of Hudson v. Terminal Constr., Corp., 154 N.J.
Super. 264, 381 A.2d 355 (App. Div. 19%7}).
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cpecificalily limited %o certain persons. 338/ Although in most
jurisdictions, architects, engineers, general contractors, and

subcontractors would be protected by these statutcs; 339/ it

dc2s not appear that materialmen, suppliers, and manufzacturers
of materials used in construction would be protected. 340/

In some states thesz statutes, while fixing a maximum time
period beyond which Quit is barred, also provide a shorter time
period within which an action must be brought followinhg accrual
of the cause of action. 341/ 1In most states, howz2ver, these

statutes are designed to provide a cut-off period beyond

38/ Maine's statute, for instance, only applies to civil
actions avainst duly licensed or registered architects
or erngineers. Ile. Rev. Stat. Aan. tit. 14, §752-A {Supp.
1877).

338/ 29 Fed'n Xns. Couns. Y., supra note 327 at 49 and z3
Sv. LOCIS L.J. supra note 327 at 353.

340/ 23 ST. I0ULIS L.J., supra note 327 at 354. In Howell

v. Burk, 40 N.M, 658, 568 P.2d 214, 223 (Ct. Apn.}),
cert. cenicd, 91 N.#, 3, 569 P.23 413 (1977), the court held
that materialmen were excluded fron protection under the liew
Mexizo statute.

The Virginia statute expressly exempts manufacturers
from protection. Va. Code §8.01-250 (1977}. Exclusion of
certain persons under the statutes has been the basis for
constitutional challenge in a number of jurisdictions. See
note 340 and accompanying text infra.

341/ See, 2.9., Me. Rev. Stat. Ann. tit. 14, §752-A (Supp.

1977) (actions for malpractice or professional
negligence against licensed architwects or engineers must be
commenced within 4 years of discovery but in no event more than
10 years after substantial ccmpletion of construction contract
or of services perforred if construction contract not
involvea).

1

1

t

b i s el S i i Ao ) Ao, e A 0 ATt SO ot Y S AL 0 M ettt G ol T3 S0 i PSP e oo 8wt - B



i Document hosted at JDQU PRA

http://www.jdsupra.com/post/documentViewer.aspx?fid=ef4balbe-4193-4212-aa58-7€9f944bf975
- 228 -

which no claim involving a defective desigr or construction can
be brought. 342/ Statutes of this type are intended only to
set an outside time limitation beyond which suiv may no+ be
brought. They én not externd the time periods of the
traditional statutes of lirmitatiors that are generally applied
i in construction suits, tut rather are superirposzed on thenm. 342/
l In 2 pumber of jurisdictions the courts have held that
: whare the construction statute of limitation speaks in terms of
actions for injury to percons or property the st:tute only
applies to tort suits by third parties against tinse performing
or furnishing the allegedly cefective construction or design,
but does nut apply to suits by the owner for damages for

deficiency in the construction itself. 324/ However, in

342/ Sec, e.g., N.J. Stat. Ann. Z2h:14-1.1 (vest) (10
years).
43/ See, e.9., Benning Censtr, Con. v, Lakechure Plaza

Enterorices, Inc., 240 Ga. 42€, 241 iL.i. 23 184
(1577); O'Cornor v, Altus, €7 H.J. 106, 335 A.2d 545 (1975):
Emith v. Pﬂe 1c=n Redistor & “tandord bnnjta:y Corp., 38 NH.C.
rpp. 457, 248 5.E. 2d 482 (15738 ; A.J. Lberran, Inc. v. Funk
Blég. Corn., Pa. Super. (k. v 420 A.2zd 594 (1980);
Hatts v. Putnam County, 525 S.HW. 23 4€8 (Tenn. 1$75); Va.
Militury Inst. v. Kirc, 217 Va. 751, 232 S.E. 26 895 (1977).

344/ See, e.g., Dcncan v. Scbustef—Cr han Hemes, Inc., 194

Colo. 441, 578 P.2d 637 (1878} Tanhlyn v. Mickey s
Fox, Inc., 195 Colo. 354, 573 P.24 641 (1973} ; Kitt=on Cuunty
v. Hells, Denbrook & *sscc., “nec., 308 Minn. 237, 241 h.W. 24
799 (1976} ; Securities-inter-~ovrtain, Inc. v. Sunset Fuel Co.,
289 Or. 243, 611 P.24 1156 (1580G).
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othzr jurisagictions, the statute is broadly worded to cover

actions by the owner against those protected Ly the
statute., 345/

These construction statutes of limitation, or statutes of
repcse, have been frequently challenged on constitutional
grounds. At least eight state courts have held such statute;
unconstitutional, while at least thirteen others have upheld
such statutes. 346/

4. Special Products Liability Statutes Of
Limitction

Various statutes have been enacted or proposed in some
jurisdictions to terminate a product manufacturer's liability
after the lapse of specified periocds of time after the product

is first so0ld or first used for its intended purpose. 347/

L
e
ol
~
wn

=]
t

I

y €.9., H.J. Stat. Ann. 2A:14-1.1 {(West} and Pa.
t. Ann. tit. X2 §65.1 (Purdon 1977).

wn

D

See also Duncan v. Schuster-Graham Homes, Inc., 194
Colo. 441, 578 P.2d 637, 640 n.5 (1978},

346/ Alabama, Hawali, Illinroils, Kentucky, Minnesosta,
: QOklahoma, South Carolina and Wisconsin have declared
their special statutes unconstitutional.

However, Oklahoma, and Wisconsin have reenacted
legislation to cure the constitutionzl defects.

For a disnussion of the constitutionality issues and
the relevant state citations see supra note 327 11 CUM,. L,
REV., at 16; Collins; and 23 57. LOUIS L.J. at 363.

347/ For a discussion of product liability statutes of
repose see, then The Product Ticks: Preoducts

[Footnote continued on next page]
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As with the special construction statutes of limitatLion
discussed above, sope of these product liability statyutes only
act tq imposz an outer 1imit or Ceiling upon existing statutes
of limitation. 348/ Others, like some of the construction
Statutes of limitatinn, set two time pericds: one period
within which to bring suit ang arvther beyond which no suit can
be brought. Thus, in Connecticut, a Products liability suit
must be brought within thiree years of discovery of injury, but
no later than eijht years from the purchase date of the
Product. 349/

The Illinois statute, on thke other hana, applies only to
strict liability actions; 350/ while the Colorado statute only
raises a rebuttable Presumption of non-defectiveness where suit

is brought 1p Years aiter the nroduct is first z0)4. 251/

347/ [Footnote cortinuea foom previcus page)
Liabiljty and Statutes of Liritations, 11 1uD. L. REV.
693 (1578); Statutes of Remose In Products Liability: The
Aesault Upon the Sitacel of Strice Liabliity, 23 5,D.L. REV.
149 (1978). For a Suinary of product liability statutes of
limitation and repose ss2 Prod. Liab, Rep. (CCH), footnotes to
$3420 and ¢ Proguct Liability Trends 388 €t. ceg. (1980). See

also the Modei Uniform Product Liability Act (UPLA}, reprinted
in 44 Fed. Reg. 62, 714-7s50 (1579).

348/ See, e.qg., Butkner v. GAF Cor -+ 495 F. Supp. 351, 355
(E.D. Tann. 1379) (explaining Tennessee statute).

'gﬁg/ Conn. Gen. Stet. Ann. §52-577a (West),

350/ I11. Rev. Stat. ch. 83, s22.2.

351/ Colo. Rev. Stat. 5513-41-401-13-21-405.

- it ) o A .
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These statutes have acted to bar suits against

mancfacturers filed atter the pPrescribed time periocds. 352/

Whether ttre relatively few product liakility statuvtes of repuse
now in effect will withstani attack on constitutional grounds

(see p. 227, suora)

———

remains to be seen.

5. legislative Extension of Limitotion Periods

It is a well established general rule that as to causesz of

action that are not e2lready tima-barred, the legislature has

the power to eniarge the period of limitations governing

existiny causes of action. 333/ A majority of the cases,

however, are to the effect that the legislature cannot remove a

statutery bar to a cause of action that has already become

complate. 354/ There are, howaver, a few cases to the

contrary. 255/

352/ See, e.9., Buckner v. GAr Corp., 495 F. 5upp. 351
(E.T. 7Tann. 137¢)

(suit Lor porsenal injuries
sustained from exnosure to asbestos products); Diarond v. E.R.
Sauibh & QOWJ, inc., 366 So. 2d 1221 {Fla. Dlst. Ct. App. 1979)
(suit for injuries caused by drug).

353/ 51 Am. Jr. 2d Limitation of Actions €40 (19790);: 16

C.J.5. Constitutional Law §2€6a (1946); 53 C.J.5.
Limitations of Actions §2 (194fg),

354/ 51 Am.

Jur. 24 Limitation of Acticns §§44, 45, 46
(1970).

Sape, e.g9., Ford Motor Co. v. Moulton, 511 S5.u.
(1974, ca2rt. deniod, 418 U.3.

870 (1974}, Grand Isiard Sch.
Dist. wv. e‘oLox Ccro., 203 Keb. 559, 279 N.w. Za 603 (1979);
N.C. State Torts futh. v. L.A. Try Reof. Co., 294 N.C. 73, 240
S.E. n.d 3‘55: 352 (14\78)0 _

2d 690

[

:s/ See, e.g., Tworey v. Carlton n_House of Providence,

InC.' 113 J.n-I- 264; 320 A’X..‘d 98 (1914}0
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Limitetion Corclucjop

As was indicated at the outs~t, it is net possible to state

definite answers to limitation issuss in a general surwey of
this kinc. However, it is appPropriate to observe that under a
“discovery" or "manifestation® cause of acticn acecrual rule, a
gchool district could Persuasively contend tha- tort limitaticn
periods should not commence Lo run until the district learnca,
or should bhave learned, of the danger posed by friable asbestos
products. It may prove natewcrthy in thisg regard that the
Asbestos School Bazard Detection and Controil Act was not
enacted until Juné 14, 1980, and only since then have schonsl

districts been directed by competent national authority to

detect asbestog hazards in the schools.
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