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Asset Planning and Federal Taxation

Automotive Dealership Law or the first time in over twenty-five years, provide notice of non-payment to the contractor
F the AIA has revised and recently released its (within ninety days after having last performed
Business Counseling A312-2010 Payment and Performance Bonds. labor or last furnished materials/equipment included
All owners, contractors, subcontractors and suppliers in the claim) and to submit a claim to the surety
Canstrucion and Procorament Low should take note that the revisions to both the simultaneously. In this regard, it is imperative to
Education Low Payment and Performance Bonds substantially impact | note that the term “claim” has also been newly
the rights, duties and obligations of all parties to the included in the Section 16 definitions, and now
Emerging Companies surety relationship. requires: (1) the name of the claimant; (2) the name
of the person for whom labor was done or materials/
Employee Benefits A312-2010 Payment Bond equipment furnished; (3) a copy of the agreement/
Section 1 — Section 1 (i.e. the contractor and surety’s purchase order; (4) a brief description of the labor,
Energy, Communicafion and Uity Low obligation to jointly and severally bind themselves to materials and/or equipment furnished; (5) the date
Environmental Low and Toxic Tor the owner to pay for labor, materials and equipment on which the claimant last performed labor or last
furnished for use in the performance of the contract) furnished material and/or equipment; (6) the total
Family Law was ostensibly modified in response to a recent amount earned as of the date of the claim; (7) the
Court decision which held that Section 1 was, in total amount of previous payments received by
Financial Services fact, an obligation independent of the rest of the the claimant; and (8) the total amount due and
Bond. In attempting to remedy such a ruling, the unpaid to the claimant for labor, materials and/or
Food Industy AJA modified Section 1 to state that the conditions equipment furnished as of the date of the claim.

contained therein are, in fact, subject to the

remaining provisions and terms of the bond. ... the AIA has eliminated the thlrty day

Section 4 - Section 4 of the A312-2010 Payment perlOd that a claimant without a direct

rjuecion Bond now attempts to clarify at what pointin | contract with the contractor had to wait
the process the surety’s obligations are triggered cpas .

when there is no owner default. Specifically, between SmeIttmg its notice of non-

Section 4 now states that the surety will defend, | payment to the contractor and SmeIttlng
indemnify and hold harmless the owner against its notice of claim to the Surety.

Government Relations

Health Care

Insurance Litigation and Counseling

Intellectual Property

International Law a properly tendered claim or demand when the

owner has satisfied its Section 3 obligations of
Labor and Employment notice and tender of defense. Z———\ \\ ( j
Liigaion Section 5.1 - In an important change for l ! \K

Paent suppliers and material men alike, the AIA has

eliminated the thirty day period that a claimant Section 7.3 - Not all changes to the A312-2010
Real Estate without a direct contract with the contractor had to Payment Bond form are claimant oriented inasmuch
wait between submitting its notice of non-payment as Section 7.3 has been amended in two major
State and Local Tox to the contractor and submitting its notice of claim respects. First, the time period within which a
to the surety. Section 5.1 now permits a claimant surety has to respond to a claim has been enlarged
Transporfation, Distribution and Logistics . . . .. .
without a direct contract with the contractor to by an additional fifteen days to a total of sixty days




from receipt of the claim. Secondly, in response to recent case law,
which held that the surety and contractor’s defenses were waived due
to the surety’s failure to respond in a timely manner, Section 7.3 has
also been modified to provide that the surety’s failure to discharge

its response obligations do not constitute a waiver of defense, but
rather, subject the surety to an award of attorneys’ fees incurred by
the claimant in recovering any sums found to be due and owing to
the claimant.

A312-2010 Performance Bond

The A312-2010 Performance Bond also received substantial
modifications which impact the rights and obligations of owners,
contractors and sureties in four major areas.

Section 3.1 — In response to certain recent cases which held that a
Section 3.1 meeting between the contractor, surety and owner acted
as a condition precedent to the surety’s bond obligation, Section

3.1 now provides that an owner may request such a conference
when making its notice of intent to declare contractor default. The
new language now clearly states that the owner is not required

to request the conference prior to exercising its rights under the
bond. However, it is essential to note that, pursuant to Section 3.1,
the surety may also request a conference within five business days
after receiving the owner’s Section 3.1 notice. If the conference is
requested by the surety, the owner is compelled to attend. Finally,
Section 3.1 further requires that, the conference must be held within
ten business days of the receipt of the owner’s Section 3.1 Notice,
unless otherwise agreed to by the Owner.

Section 3.2 - In another attempt to remove certain restrictions and
waiting periods from a performance bond claims process, Section
3.2 has now eliminated the twenty day waiting period between
the owner’s Section 3.1 notice of intent to default and the owner’s
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Section 3.1 declaration of contractor default and formal termination.
Moreover, the previous requirement that the owner wait fifteen

days (after providing an additional demand for performance of its
obligations under the performance bond) before declaring the surety
to be in default, has been reduced to seven days.

Section 4 - With regard to the Section 3.1, notice the new Section

4 now specifically states that the owner’s failure to comply with the
notice requirement in Section 3.1 does not necessarily constitute the
owner’s failure to comply with a condition precedent to the surety’s
obligations except to the extent the surety can demonstrate actual
prejudice.

Section 8 - Finally, the last major revisions to the A312-2010
Performance Bond concerns the surety’s limitation of its obligations.
Section 8 now provides that the surety’s liability is limited to the
amount of the bond but only in circumstances wherein the surety:
(1) arranges for the contractor to complete the work; (2) obtains bids
and hires a new completion contractor; and (3) waives its right to
perform and complete the project and with reasonable promptness
either pays the owner or denies liability. In those instances wherein
the surety elects to perform and complete the construction contract
itself, the surety’s liability is therefore not limited to the amount of
the bond under Section 8 of the A312-2010 Performance Bond as
aforesaid. ®
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