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Nearly half of all adults who text
admit they have sent or read a

text message while driving. Those

texting adults could be your
employees.
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Manage risk with cell phone policy

SIMPLE STEPS CAN HELP PROTECT businesses, their employees
and the public from distracted driving

EMPLOYEES WHO MULTITASK while driving
on company time pose a big risk to their employers.
Employers can be held liable for an accident caused
by an employee’s distracted driving, if the employee
is acting within the course and scope of his employ-
ment. Now there is a new risk on the road: employ-
ees who text while driving. In the past 10 years, the
phenomenon of texting has grown exponentially. In
2002, the average monthly volume of text messages
was 1 million and by 2008 that number had grown
to 110 million.2 Texting behind the wheel account-
ed for more than 16,000 deaths between 2002 and
2007.3

Contrary to popular belief, texting while driving
isn’t just for teenagers. A recent study found that
adults are just as likely as teenagers to text while
driving.4 Nearly half of all adults who text admit
that they have sent or read a text message while driv-
ing.5 Those texting adults could be your employ-
ees. In the face of this texting mania, Georgia has
recently joined the growing number of states that
are combating texting-related automobile accidents
by enacting laws that prohibit texting while driving.6
To protect themselves, their employees and the pub-
lic, businesses should implement policies to ensure
that employees aren’t being driven to distraction by
texting.

The fact that employers can be held liable for
employees’ negligence is nothing new. An employ-
er can be held liable for an employee’s negligence
under the doctrine of respondeat superior, more
commonly known as vicarious liability or imputed
negligence. In Georgia, for example, employers can
be held liable for their employees’ negligent acts
under O.C.G.A. § 51-2-2 which states that “[e]very
person shall be liable for torts committed by his ...
servant by his command or in the prosecution and
within the scope of his business, whether the same
are committed by negligence or voluntarily.” As the
language of the law suggests, an employer will only
be held liable for an employee’s negligence when the
employee is acting within the scope of his employ-
ment.

Although vicarious liability has exposed employ-
ers to liability in the past, the existence of an anti-
texting law can heighten the risk for employers
by creating a presumption in civil cases that the
employee’s texting was negligent as a matter of law.8
If an employee texts while driving on company busi-
ness, the employer could face liability for the dam-
age caused by any resulting accident. Employers that

provide employees with company cars and company
cell phones also have to worry about being held liable
for negligent entrustment. If an employer entrusts an
employee with a vehicle, knowing that the employee
is incompetent for some reason, including a history
of recklessness, the employer may be held liable for
aresulting accident.” No matter what the basis of the
claim, texting behind the wheel is almost certainly
negligent, and employers face the risk of vicarious
liability when their employees text while driving.

With the growth of cell phones in American soci-
ety, employers have faced liability for cell phone-
related car accidents caused by their employees.
In 2007, International Paper Co. settled a lawsuit
in Fulton County, Ga., for more than $5 million
after an employee driving a company car, and
allegedly using an employer-provided cell phone,
rear-ended an Atlanta woman.!0 The woman
ultimately had to have her arm amputated due to
medical complications caused by the accident.!1
Similar accidents have led to trouble for com-
panies in other states as well. In Bustos v. Dyke
Industries, Inc.,'2 a Florida jury awarded Bustos
$21 million for the severe injuries Bustos received
after being hit by an employee of Dyke Industries,
who was talking on his cell phone while driving. In
Ellender v. Neff Rental, Inc., an employee of Neff
Rental caused an accident while talking on his com-
pany cell phone with another employee. 13 Neff
Rental was found to be vicariously liable because
the employee was acting in the course and scope of
his employment, talking on a company-issued cell
phone, and the company had never prohibited the
use of cell phones while driving.14 While all these
cases involved employees who were talking on a cell
phone while driving, texting may add an additional
level of risk. A recent study found that drivers using
cell phones exhibited greater impairment than driv-
ers who were legally intoxicated.1 In fact, accord-
ing to a study by the Virginia Tech Transportation
Institute, drivers texting behind the wheel are 23
times more likely to be involved in a crash or near
crash than non-distracted drivers.10

In response to the growing dangers of texting
behind the wheel, Georgia passed the “Caleb Soro-
han Actfor Saving Lives by Preventing Texting While
Driving.”l7The requirements of the law differslightly
depending on the age of the driver. Drivers aged 18
and older are prohibited from texting while driv-
ers under the age of 18 are prohibited from either
talking or texting on their cell phones while driv-
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ing. Drivers under the age of 18 may not engage
in “wireless communication using a wireless com-
munications device.”18 Engaging in wireless com-
munication includes talking, writing, sending, or
reading a text-based communication or listening
on a wireless communications device.l? Drivers
aged 18 and older, however, may not use “a wireless
telecommunications device to write, send, or read
any text based communication, including but not
limited to a text message, instant message, e-mail,
or Internet data.”20 Adults who violate the law will
be guilty of a misdemeanor punishable by a fine of
$150.21 Minors who violate the law are also sub-
ject to a $150 fine and that fine will be doubled if
the driverisinvolved in an accident while violating
the law.22 Employers’ cell phone policies should
reflect the fact that the law for adults prohibits both
texting, e-mailing, and surfing the Internet.

Georgia is not the first state to enact such leg-
islation. More than 30 states have some kind of
law regulating texting while driVing.23 Even the
federal government has gotten involved. President
Obama has issued an executive order prohibit-
ing federal employees from texting while driving
on official government business or while using a
government-provided electronic device while driv-
ing.24 The rapid and widespread growth of anti-
texting legislation highlights the importance of
creating a company policy that prohibits the use of
cell phones while driving. There are several steps
that businesses should take to protect themselves,
their employees and the public:

¢ Educate employees about the provisions of the
new Georgia anti-texting law. Employees should
understand what is prohibited and how they can
comply with the law.

¢ Adopt a written policy that clearly explains the
company’s policy on the use of cell phones while
driving. The written policy should ban the use of
wireless communication devices while driving or
while stopped at a traffic signal. The policy should
also include repercussions for failing to follow
company rules.

e Include specific guidelines on how to avoid
the temptation to use wireless devices while driv-
ing. For example, encourage employees to turn off
their wireless devices, disable their cell phones’
“airplane mode” while driving, or place their cell
phones in the trunks of their cars before beginning
their journeys.

* Consider outlawing hands-free devices as
well. In addition to hands-free calling devices,
many cell phones have the capability to write texts
through voice recording. Although this may seem
safe, one study found that there was no difference
in the level of impairment between drivers using
hand-held cell phones and drivers using hands-free
devices.25

e Clearly communicate the company’s cell
phone policy to employees. Distribute your writ-
ten policy and reinforce the policy when providing
company cell phones or company cars by remind-
ing employees about company policy again.

¢ Ensure that supervisors understand their role.
Employees in managerial positions should be pro-
hibited from initiating phone calls or text conver-

sations with employees known to be driving and
should not require employees to be available at all
times while traveling.

e For an employee who is traveling, create
a schedule by which the employee can stop to
retrieve and respond to messages.

¢ For employees who regularly drive as a part
of their employment, make sure to research their
driving history and emphasize the importance of
cell phone safety to avoid negligent entrustment
claims.

e Finally, follow through by disciplining employ-
ees who don’t adhere to the cell phone policy. The
protection that a written policy provides will be
undermined if the policy is not enforced.

Employers simply cannot count on employees to
familiarize themselves with, and obey, Georgia’s
new anti-texting law. In fact, a recent study found
that, despite the explosion of anti-texting legisla-
tion across the country, the number of texting-
related accidents has actually increased.20 In the
study, researchers at the Highway Loss Data Insti-
tute (HLDI) calculated rates of collision claims
for vehicles during the months immediately before
and after driver texting was banned in four states,
while collecting comparable data in nearby states
without a ban during the same time period.27
The study found that crashes increased in three
of the four states studied that had enacted texting
bans.28 The president of the HLDI theorized that
“[i]f drivers were disregarding the bans, the crash
patterns should have remained steady. So clearly
drivers did respond to the bans somehow, and what
they might have been doing is moving their phones
down and out of sight when they texted, in recogni-
tion that what they were doing was illegal.”29

The good news is that company policies can
have a big impact on employees’ use of cell phones
behind the wheel. A major engineering firm insti-
tuted a policy banning cell phones while driving on
company time and, just one year later, 84 percent of
the company’s workers reported in an anonymous
company survey that they had stopped or cut back
on talking and texting while driving. If employers
take these basic steps, they can help protect them-
selves, their employees, and the public from unnec-
essary accidents.30 &
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