
O
ver the last two decades, insurance has become less of a 
safety net and more of a spider’s web: sticky and compli-
cated, designed to ensnare as much as to aid. Author Jay 
Feinman explores how these trends developed, how the gov-
ernment ought to fi x the system, and what everyone else can 

do to protect themselves in his forthcoming book “Delay, Deny, Defend: 
Why Insurance Companies Don’t Pay Claims and What You Can Do About 
It,” to be published in March 2010.

DELAY, DENY, DEFEND

Insurance is the great protector of the standard of living of the Ameri-
can middle class. Houses will burn, but homeowners insurance fur-
nishes funds to rebuild. Cars will crash, but auto insurance pays medical 
bills and repair costs and guards against potentially massive liability to 
other people who are injured. Illness, injury, and death will occur, but 

health insurance, disability insurance, 
and life insurance remove the burden 
of cost and replace the lost earnings of 
the breadwinner.

Insurance is the great protector of the standard of living of the Ameri-
can middle class, but only when it works. In return for the policyholder’s 
payment of a premium, the insurance company promises to accept the 

risks of fi nancial loss that the policyholder 
otherwise could not bear. As a formal matter 
the promise to indemnify the insured against 
loss is embodied in the policy document, 
often fi fty pages of eight-point type that is 
seldom read and less often understood, but 
the real promise is to provide security against 
loss. Long before the GEICO gecko promised 
to save you 15 percent or more on car insur-
ance, the iconic slogans of insurance com-
pany advertising expressed that real promise: 
“Like a good neighbor, State Farm is there.” 
“You’re in good hands with Allstate.” 

Insurance doesn’t work when the insur-
ance company fails to honor the terms of the 
policy and its promise of security through the 
strategy that has become known as “delay, 
deny, defend.” The company delays payment 
of a claim, denies all or part of a valid claim, 
or aggressively defends against litigation the 
policyholder is forced to bring to get what he 
is rightfully owed.

Delay, deny, defend violates the rules for 
handling claims that are recognized by every 
company, taught to adjusters, and embodied 
in law. Within the vast bureaucracy of insur-
ance companies, actuaries assess risks, 
underwriters price policies and evaluate 
prospective policyholders, and agents market 
policies. The claims department’s only job 
is to pay what is owed, no more but no less. A classic text used to 
train adjusters, James Markham’s The Claims Environment, states the 
principle: “The essential function of a claim department is to fulfi ll the 
insurance company’s promise, as set forth in the insurance policy. . . . 
The claim function should ensure the prompt, fair, and effi cient delivery 
of this promise.”

Beginning in the 1990s, many major insurance companies reconsid-
ered this understanding of the claims process. The insight was simple. 
An insurance company’s greatest expense is what it pays out in claims. 
If it pays out less in claims, it keeps more in profi ts. Therefore, the 
claims department became a profi t center rather than the place that 
kept the company’s promise.

A major step in this shift occurred when Allstate and other companies 
hired the megaconsulting fi rm McKinsey & Company to develop new 
claim strategies. McKinsey saw claims as a “zero-sum game,” with the 
policyholder and the company competing for the same dollars. No longer 
would each claim be treated on its merits. Instead, computer systems 
would be put in place to set the amounts policyholders would be offered, 
claimants would be deterred from hiring lawyers, and settlements would 
be offered on a take-it-or-litigate basis. If Allstate moved from “Good 
Hands” to “Boxing Gloves,” as McKinsey described it, policyholders 

would either take a lowball offer from the 
good hands people or face the boxing gloves 
of extended litigation.

How widespread is delay, deny, defend? 
There are two answers: too widespread and 
too often, and no one knows.

Too widespread and too often. As the new 
claim strategies have been implemented 
there have been an increasing number of 
cases in which companies have delayed pay-
ment, denied valid claims, and unnecessarily 
defended litigation. Minor auto accidents 
have become the source of major litigation 
as companies routinely and systematically 
deny claims. Homeowners can no longer 
be assured of receiving enough from their 
insurance companies to rebuild their homes 
and their lives. When mass disasters strike, 
things get even worse. After Hurricane 
Katrina struck in 2005, policyholders who 
believed they were treated unfairly by their 
insurance companies complained to the Loui-
siana Department of Insurance at the rate of 
twenty thousand a month during the fi rst six 
months after the storm. 

Nor is delay, deny, defend restricted to 
auto and homeowners insurance. Unum, the 
largest seller of disability and long-term care 
insurance in the United States, became no-
torious for failing to pay what it owed to sick 

or injured workers. Numerous courts castigated Unum for unscrupulous 
tactics, nonsensical legal arguments, and lack of objectivity amount-
ing to bad faith in denying claims. In 2009 New York attorney general 
Andrew Cuomo concluded that the databases used by health insurance 
companies to calculate the “reasonable and customary” fees they 
would pay for out-of-network treatment were part of a scheme to defraud 
consumers by systematically lowballing the fees. UnitedHealth, Aetna, 
Guardian, and other companies agreed to stop using the faulty databas-
es and contribute to the creation of a new independent database.

No one knows how widespread delay, deny, defend is because part of 
this story is the failure of state insurance regulators to police insurance 
companies’ conduct. Insurance commissioners generally do not even 
collect, analyze, and publish comprehensive fi gures on the payment and 
denial of claims.

Consumers certainly do not know how widespread delay, deny, defend 
is for the industry as a whole or for individual companies. Consumers 
have little to go on when making one of their most important purchases-
auto and homeowners insurance-to secure their standard of living. The 
average American homeowner pays $804 each year for homeowners 
insurance, about what she might pay for a new television set. Yet some-
one buying a television has many more sources of information about 
the product’s reliability and performance than does the purchaser of 
homeowners insurance. 

Insurance is essential to our economic security. But if insurance is to 
maintain its role as the great protector of the standard of living of the 
American middle class, prompt and fair claim handling has to be the 
rule. Delay, Deny, Defend explores why that doesn’t always happen, and 
why it is even less likely to happen today than fi fteen or twenty years 
ago.

Adapted from Jay M. Feinman’s “Delay, Deny, Defend” by ar-
rangement with Portfolio, a member of Penguin Group (USA), Inc., 
Copyright © Jay M. Feinman, 2010. For more information, visit 
www.DelayDenyDefend.com.

I
n this challenging economic environment, companies of all sizes are 
searching for ways to lower their legal costs. The following tips can 
help those seeking to avoid or minimize legal expenses, especially 
those incurred in litigation. Don’t Get Sued. This sounds simple 
enough, and no one thinks their conduct invites litigation. Yet these 

are often the same people who rely on “handshake” deals, adopt overly 
hard-line negotiating tactics, and then shout “I’ll see you in court.” Such 
tactics provide litigation attorneys with a steady fl ow of work. The solu-
tion is easily enough stated, but sometimes diffi cult to adhere to: be fair 
and reasonable. If that doesn’t work, seek a prompt business resolu-
tion. When necessary, consult an attorney. 

Put it in Writing. Litigation often arises out of oral agreements that fail 
to clearly defi ne the parties’ rights and obligations. Each party will often 
remember the terms of a verbal agreement or transaction differently, 
especially when a dispute arises. Conversely, most parties are willing to 
abide by the terms of a written agreement if it clearly sets forth the par-
ties’ rights and obligations. They may wish they had negotiated a better 
deal, but they are less likely to resort to litigation if the deal is clearly 
defi ned. Simply put - do yourself a favor and put it in writing. 

Other Preventative Measures. The old adage “an ounce of prevention 
is worth a pound of cure” rings as true today as it did centuries ago. It 
pays to send out that confi rming letter, call the references of a potential 
employee, provide safety training, etc. Some companies have a remark-
ably low rate of litigation despite engaging in countless transactions 
and having thousands of employees. If your company isn’t one of them, 
implement measures to become one. 

Assess Insurance Coverage. Many companies have a commercial gen-
eral liability policy that offers insurance coverage for certain risks arising 
in the business setting. Although such policies vary, they often provide 
broad coverage against a variety of risks and may provide the insured 
with a defense and indemnity against a claim. This can make the insur-
ance coverage determination as important as the underlying claim. If you 
are sued, call your insurance agent or, better yet, your insurance broker 
and send them and the insurance company a copy of the summons and 

complaint. If the insurance company denies 
coverage, consult an attorney to closely 
scrutinize the denial of the claim. 

Don’t Settle on the Courthouse Steps. 
There’s nothing wrong with having your 
day in court, but if you are going 
to settle, do so before spending 
a fortune on attorneys’ fees. 
Don’t spend tens of thou-
sands of dollars litigating 
“at all costs,” and then 
settle the lawsuit on the 
eve of trial. If you don’t 
have a strategic reason 
for litigating the case, 
determine early on if 
settlement is a viable 
option. If it’s not, litigate 
- but don’t do so only to 
then settle on the court-
house steps. 

Resist Settling Frivolous 
Lawsuits. As stated above, if 
you are going to settle, do so 
before spending a fortune on 
attorneys’ fees. Having said 
that, don’t get a reputation 
as an easy mark. Word travels 
quickly - especially among 
employees - when a company be-
comes known as an easy source 
of settlement dollars. 

Work with Your Lawyer. Certain 
clients get better service than others, 
and it’s not just due to their legal bud-
get. You know your business best, and 
your insight concerning its daily workings 
can be invaluable. Keep involved. Your enthu-
siasm will be helpful and contagious. If this is 
a “bet the company” type case, let the attorney 
know. If it’s not, explain why this case is important 
to you and your business. 

Assign a Point Person. You can lessen your fees by 
providing your attorney with a “point person” who 
knows the background of the underlying matter and 
will be primarily responsible for obtaining information, 
documents, witnesses, etc.  No single employee is 
likely to know everything there is to know about a 
particular case.  However, a responsive point person, 
with their insider’s perspective, can help focus and 
streamline your attorney’s investigation and develop-
ment of the case.       

Ask for a Litigation Budget. Many feel that litigation is so inherently 
unpredictable that asking for a litigation budget is an exercise in futility.  
This is a fair opinion.  Litigation costs are extremely diffi cult to estimate 
because, among other things, costs are heavily dependent on how the 
opposing party decides to conduct itself.  Nevertheless, a litigation bud-
get can be a valuable planning exercise and will give you at least some 
idea of the cost and time that may be required to take your case from 

“cradle to grave.”  The budget should 
set forth not only the estimated cost 
of certain tasks (depositions, written 
discovery, etc.), but also the cost of 

proceeding through each stage of the 
litigation (summary judgment, trial, 

etc.).  
Professionalism. Some litigants want 

their attorney to be diffi cult, to be a bully 
and, above all else, to let their adversary 

know they’re in for a fi ght to the bitter end. 
This has its pluses and minuses. Sometimes 

the adversary caves in, while other times it 
strengthens their resolve. Whatever tactics you 

and your attorney adopt, make sure you conduct 
yourselves in a professional manner. Your 
credibility, and that of your attorney’s, will 

be crucial during settlement or at trial. 
Professionalism will ultimately save 

you money two ways: fi rst, you will 
avoid needless attorneys’ fees 

incurred in discovery disputes 
or other squabbles that don’t 
advance your case and, second, 

you will present yourself as an 
effective witness during depositions 

and at trial. This will help your case far 
more than saber-rattling which, like the 

threats of a school-yard bully, are often viewed 
as the refuge of a reluctant adversary.
Practice Full Disclosure with Your Lawyer. There 
are two parts to this tip: be completely truthful with 
your lawyer; and try to resist the natural urge to 
gloss over “insignifi cant” details.  The fi rst part is 

absolutely key to any legal representation.  No case 
is perfect and everything generally comes out during 

the course of litigation.  Parties on both sides will inevitably 
have to address facts that are less than ideal for their 
case. Disclosing all the facts (good and bad) known to 

you up front, rather than waiting to do damage control 
later, can save you time and money  In the same vein, 

try not to omit or gloss over the details.  Let your 
attorney make the determinations as to what facts 

are or aren’t signifi cant.  Potential claims and 
defenses can be hidden in facts that may, at fi rst, 

appear to be insignifi cant.          
Have an Exit Strategy. You and your lawyer 
should develop an exit strategy as soon as 
possible. If you are a defendant, don’t just 
plow forward spending more and more fees 
in wide-ranging discovery or law and motion 

practice. Spend your legal dollars by focusing on the key issues to 
resolve or defeat the lawsuit. If you are the plaintiff, your goal is probably 
to seek as much money as possible. Don’t let that goal drive up your 
fees to the point where you are forced to settle the litigation on unac-
ceptable terms. Stated differently, if you allow your legal fees to escalate 
out of control, they may well dictate the resolution of your case. Discuss 
and establish your long-term goals, or exit strategy, with your attorney 
- and then periodically check to see that you’re on the right path.

Get the Most Out of Your Attorney

The Name of the Game Is Profi t
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