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Expert Analysis

Whistle-Blower Bounties
May Encourage Residential
Mortgage-Backed Securities
Fraud Reporting

By Andrew W. Schilling, Esq.
BuckleySandler LLP

The False Claims Act, 31U.S.C. § 3729, which has been around since the Civil War, per-
mits whistle-blowers with information about fraud perpetrated upon the U.S. govern-
ment to bring civil fraud suits on behalf of the United States and share in the recovery.
While much attention is paid to the multibillion-dollar payments the Department of
Justice has recovered in suits against big pharmaceutical companies, whistle-blowers
are increasingly targeting financial services companies with FCA qui tam suits. For
example, when the DOJ announced the settlement with five of the nation’s largest
mortgage servicers, a group of whistle-blowers walked away with more than $46 mil-
lion. And, in a civil fraud lawsuit against a mortgage lender announced earlier this
ear, a single whistle-blower earned $31.6 million." These staggering amounts will
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information that can lead to such cases. The Financial Institutions Anti-Fraud En-
forcement Act of 1990, enacted the year after FIRREA, entitles a whistle-blower to
share in the government’s recovery in a FIRREA lawsuit.> The DOJ's Financial Fraud
Enforcement Task Force recently made it a point to publicize FIAFEA in connection
with its newly established Residential Mortgage-Backed Securities Working Group,
which is tasked with investigating “those responsible for misconduct attributable
to the mortgage crisis through the pooling and sale of residential mortgage backed
securities.”®

On its Stop Fraud website, the DOJ invites people to report RMBS fraud that violates
FIRREA by submitting evidence in the form of sworn statements.” Although the task
force also cites the FCA as a possible remedy to address RMBS fraud, FIRREA seems
the far more natural fit for such cases since fraud involving mortgage securities is
more likely to victimize private investors than the federal government.

The rewards available under FIAFEA are significantly smaller than those available
under the FCA. Under the FCA, a plaintiff can receive between 15 percent and 25 per-
cent of the government’s recovery in cases where the United States intervenes, and
between 25 percent and 30 percent in cases where intervention is declined.® Such
awards are comparable to those available under the Dodd-Frank Wall Street Reform
and Consumer Protection Act, Pub. L. No. 111-203, to individuals who report securi-
ties fraud to the Securities and Exchange Commission. Such persons can receive
between 10 percent and 30 percent of the SEC’s recovery.’

Under FIAFEA, awards are not as generous: The whistle-blower is entitled to between
20 percent and 30 percent of the first $1 million recovered, between 10 percent and
20 percent of the next $4 million recovered and between 5 percent and 10 percent
of the next $5 million recovered.® Thus, whistle-blower awards in FIRREA suits are
effectively capped at $1.6 million (i.e., 30 percent of $1 million [$300,000] plus 20
percent of the next $4 million [$800,000], plus 10 percent of the next S5 million
[$500,000]). The cap applies even if more than one whistle-blower provides infor-
mation leading to a recovery — in that event, the U.S. attorney general apportions the
award between the whistle-blowers at his discretion.”

Despite the DOJ's recent resurrection of FIRREA as an enforcement tool in financial
fraud cases, the agency hasn’t announced any whistle-blower awards for reporting
a violation. But the DOJ's rediscovery of FIRREA and its recently announced pursuit
of RMBS fraud cases suggests it’s still early. It remains to be seen how the courts
and the DOJ will apply these whistle-blower provisions, and whether FIAFEA whistle-
blower awards will inspire reporting of RMBS fraud as effectively as the FCA inspired
reports of health care fraud.

Regardless of how the statute is applied in practice, the availability of seven-figure
rewards for reporting financial fraud to the DOJ gives whistle-blowers more incentive
to notify outside authorities rather than management. Such incentive make it essen-
tial for companies to develop, maintain and monitor compliance programs that not
only respond quickly, credibly and effectively to internal reports of fraud, but that also
promote robust internal auditing capable of spotting and fixing problems before the
whistle is blown.
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