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Many liability insurance policies — including directors and officers (D&O), errors and 
omissions (E&O) and professional liability policies — contain exclusions that bar 
coverage for claims “based on or attributable to an insured gaining in fact a personal 
profit or advantage to which the insured is not legally entitled.” 
 
The purpose of these so-called personal profit or illegal profit exclusions is to prevent an 
insured from reaping a windfall by receiving insurance coverage for ill-gotten gains that 
the insured profited from and is forced to disgorge. 
 
While the intent of the personal profit exclusion is clear, its application is not as 
straightforward. This article provides a brief overview of the main coverage issues that 
may arise when the personal profit exclusion comes into play and identifies the key 
questions that should be addressed when analyzing the applicability of the personal profit 
exclusion. 
 
Who Gained the Profit and Who is Seeking Coverage? 
 
The first questions to address when analyzing whether the personal profit exclusion 
applies are “who gained the profit?” and “who is seeking coverage under the policy?” 
The answers to these questions are critical to determining whether the personal profit 
exclusion applies, especially where the complaint alleges that one insured gained an 
illegal profit, but a separate insured is seeking coverage under the policy. 
 
As an initial matter, the party alleged to have gained an illegal profit must be an insured. 
If the underlying claim does not allege that an illegal profit was gained by an insured, 
then the exclusion does not apply.[1] 
 
In the event there are multiple insureds, but not all insureds received an illegal profit, 
coverage is not necessarily excluded as to all insureds. The result will depend on the 
specific language of the exclusion. 
 
Some versions of the personal profit exclusion apply only where “the insured” against 
whom the claim is made is also “the insured” who allegedly gained a profit or advantage 
to which that insured was not legally entitled. Where this language is used, the exclusion 
applies to bar coverage only for claims against the specific insured who allegedly gained 
the illegal profit, i.e., where the insured seeking coverage is also the one that allegedly 
gained an illegal profit.[2] 



 
Other versions of the exclusion apply to claims based on “an insured” or “any insured” 
receiving an illegal profit. These versions are broader in their application because they 
exclude from coverage all claims seeking recovery of an illegal profit as long as one 
insured gained an illegal profit.[3] 
 
By reviewing the exclusion and addressing these questions early in the coverage analysis, 
one can quickly ascertain whether the exclusion contains the broader or the narrower 
specifying language and, based upon the allegations in the underlying complaint 
regarding who purportedly gained the illegal profit, determine whether the exclusion is 
applicable. 
 
If the policy at issue contains the narrower personal profit exclusionary language and the 
underlying complaint does not contain sufficient facts to determine whether the insured 
seeking coverage was also the insured who gained the illegal profit, the exclusion will not 
apply. 
 
Is the Underlying Claim or Loss “Based on or Attributable to” the Insured 
Receiving an Illegal Profit, or Is the “Profit” Merely Incidental to Other Claims? 
 
The next question to address is whether the underlying claim is actually “based on or 
attributable to” an insured receiving an illegal profit. For the exclusion to apply, the 
underlying claim must allege that an insured received some profit or gain from their 
actions.[4] 
 
Additionally, the alleged illegal profit must be the basis of the underlying claim. If the 
alleged profit or advantage is merely incidental to the underlying claim, then the claim is 
not “based on or attributable to” the allegedly illegal profit and, accordingly, the 
exclusion would not apply.[5] 
 
To determine whether the underlying claim or loss is “based on or attributable to” the 
illegal profit, courts often look at the causes of action in the underlying claim to 
determine whether the receipt of an illegal profit is an element of the underlying claim.[6] 
Indeed, as one district court observed: 

"[The exclusion] by its terms, requires a profit or gain that is illegal; not an illegal 
act that produces a profit or gain to the insured as a by-product. This exclusion, 
therefore, would be applicable to cases of theft, such as insider trading, but is 
inapplicable to illegalities such as securities misrepresentation to which a private 
gain might be incidental. … 
 
"The proper inquiry, therefore, must focus not only on the factual allegations, but 
on the elements of the causes of action that are alleged. If an element of the cause 
of action that must be proved requires that the insured gained a profit or advantage 
to which he was not legally entitled, then, if proved, this exclusion would be 
applicable."[7] 



 
Thus, if an illegal profit is an element of the underlying claim, the claim is based on or 
attributable to an illegal profit. However, if the purported profit or advantage is merely 
incidental to the underlying claims or the unintended consequence of the conduct that 
gave rise to the claim, then the exclusion does not apply. Id. 
 
Is the Insured Legally Entitled to the Profit? 
 
A related question that is so apparent that it risks being overlooked is whether the insured 
is legally entitled to the profit or gain. Only profits or advantages to which the insured is 
not legally entitled trigger the personal profit exclusion.[8] 
 
However, if the insured was legally entitled to the profit or advantage gained, the 
personal profit exclusion does not bar coverage.[9] 
 
Did the Insured Gain the Profit “In Fact”? 
 
Probably the issue that has generated the most controversy in recent years relating to the 
applicability of the personal profit exclusion is whether the underlying allegations of 
illegal profiteering need to be fully adjudicated and proven to trigger the exclusion. In 
other words, what level of evidence is necessary to establish that the personal profit 
exclusion applies? 
 
Litigation relating to this standard-of-proof issue has resulted from the differing language 
in the various personal profit exclusions found in liability policies. Some policies 
specifically state that the exclusion applies only if a final adjudication determines that an 
insured gained a profit to which it was not entitled.[10] Other versions of the exclusion 
require the insured to have gained an illegal profit “in fact.”[11] 
 
If an exclusion requires a final adjudication that the insured gained an illegal profit, the 
burden is quite high on the insurer to establish the applicability of the exclusion. In those 
circumstances, there will have to be a judgment or other judicial finding in the underlying 
lawsuit that the insured gained a profit to which it is not legally entitled or, alternatively, 
the insured will have to admit that it received a profit to which it is not legally entitled. 
 
Many policyholders have argued that the same high level of evidentiary proof should 
apply if the exclusion requires that the insured gain an illegal profit “in fact.” 
 
However, most courts that have considered the issue have concluded that the “in fact” 
version of the personal profit exclusion does not require proof that the insured must have 
been “adjudged” or “adjudicated” to have gained an illegal profit.[12] 
 
Those courts generally required some evidence beyond the mere allegations in the 
underlying complaint to support the application of the exclusion, but they stopped short 
of requiring a trial or judgment on the merits. Id. The practical result of the “in fact” 
language is that, in most circumstances, an insurer likely will be unable to disclaim its 



duty to defend based on the allegations in the underlying complaint absent some 
additional evidence that the insured gained an illegal profit. 
 
Conclusion 
 
Addressing these fundamental questions early in the coverage analysis will help 
determine in short order whether the personal profit exclusion applies to bar coverage for 
a particular claim or whether the claim falls outside of the plain language of the 
exclusion. 
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