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CHURCHES AND PROPERTY: UNDERSTANDING THE LAND
USE COMPONENT OF THE RELIGIOUS LAND USE AND
INSTITUTIONALIZED PERSONS ACT (RLUIPA)

By Kristina Daniel Lawson*

I. INTRODUCTION

Land use entitlements in California are affected by countless regula-
tions, enactments, and policies. In every jurisdiction, would be devel-
opers face zoning, subdivision, and environmental compliance require-
ments. Some cities and counties require special permits—variances,
conditional use permits, site plan review, and everything in between—
to authorize the use of land. Compliance with these requirements can
be time consuming, expensive, and exhausting. It is no surprise that
developers often pray for relief from the most burdensome require-
ments. In some cases—religious uses, in particular—those prayers for
relief have been granted.

Federal law requires that a local government establish a compelling
governmental interest before imposing or implementing a land use
regulation that imposes a “substantial burden” on religious exercise.
While the law was originally enacted to prevent municipalities from
using zoning laws to discriminate against churches, even local govern-
ments with the best of intentions have struggled with the land use
implications presented by applications for church uses.

* Kristina Daniel Lawson is an attorney specializing in land use and environmental law.
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There are a myriad of questions that would normally be considered
by planners and City and County decisionmakers in their review of
any land use entitlement application. These questions are presented
in any context, regardless of the use proposed. For example: Is this use
appropriate for an industrial park or a neighborbood strip mall? Will
it conflict with the relative peace and quiet of a residential neighbor-
bood? Is there an adult-oriented business nearby? How many parking
spaces are required? Will the use cause traffic problems? While the
relevance of these types of questions to land use planners cannot be
disputed, in the case of churches, and other religious uses, the prover-
bial devil is in the details. If project conditions are incorrectly imposed
or implemented, the local government could run afoul of federal law.

1. AN OVERVIEW OF RLUIPA

Enacted in 2000, the Religious Land Use and Institutionalized Per-
sons Act! has been the subject of thousands of published decisions in
both the state and federal courts across the country. The widely used
acronym for the Act—RLUIPA (usual pronunciation: “ra-loop-a”) —has
been referred to by a reviewing court as “ungainly.”?

RLUIPA was enacted in response to two United States Supreme Court
decisions—Employment Div. Dept. of Human Resources of Ore. V.
Smith® and City of Boerne v. Flores.* In the former case, the Court held
that the Free Exercise Clause of the United States Constitution does not
inhibit general enforcement of neutral laws that incidentally burden re-
ligious conduct.’ In the latter case, the Supreme Court invalidated the
Religious Freedom Restoration Act of 1993 as it applied to the states.®

Today, RLUIPA includes five broad land use-related prohibitions.” First,
RLUIPA prohibits state and local governments® from imposing or imple-
menting land use regulations “in a manner that imposes a substantial
burden on the religious exercise” of persons, religious assemblies, and re-
ligious institutions unless the government demonstrates that the imposi-
tion of the burden is both (1) in furtherance of a compelling governmental
interest and (2) the least restrictive means of furthering that compelling
governmental interest.” Second, RLUIPA prohibits governments from im-
posing land use regulations that treat religious assemblies and institutions
“on less than equal terms with a nonreligious assembly or institution.”"’
Third, RLUIPA prohibits governments from imposing or implementing
land use regulations that discriminate against religious assemblies or
institutions on the basis of religion or religious denomination."' Fourth,
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RLUIPA prohibits governments from imposing or implementing a land
use regulation that “totally excludes religious assemblies from a jurisdic-
tion.”"? And, fifth, RLUIPA prohibits the imposition or implementation of
land use regulations that unreasonably limit religious assemblies, institu-
tions, or structures.’® This article focuses on the “substantial burden” and
“on less than equal terms” provision of RLUIPA.

RLUIPA’s term “substantial burden” is generally construed in light of
federal Supreme Court and appellate jurisprudence involving the Free
Exercise Clause of the First Amendment prior to the Court’s decision
in Emp’t Div. Dep’t of Human Res. Of Oregon v. Smith.'* A “substantial
burden” requires a government to “place more than inconvenience on
religious exercise.””” It must be “oppressive” to a “significantly great”
extent.'® “A substantial burden exists where the governmental author-
ity puts ‘substantial pressure on an adherent to modify his behavior
and violate his beliefs.””"”

RLUIPA does not apply to all governmental decisionmaking. As dis-
cussed in this article, RLUIPA is applicable a local government’s regula-
tion of land use. The term “land use regulation” is expressly defined
by RLUIPA to mean:

...[A] zoning or landmarking law, or the application of such a
law, that limits or restricts a claimant’s use or development of
land (including a structure affixed to land), if the claimant has
an ownership, leasehold, easement, servitude, or other prop-
erty interest in the regulated land or a contract or option to
acquire such an interest.'®

In California, most standard zoning regulations fall within this defini-
tion. However, reviewing courts have held that regulations regarding
condemnation and municipal annexations of land are not “land use
regulations” under RLUIPA.” Additionally, laws permitting the confis-
cation of controlled substances from property used by religious orga-
nizations are not “land use regulations.”?’ It remains an open question
whether California’s mandatory environmental review statute—the
California Environmental Quality Act (CEQA)*'—is a land use regula-
tion subject to RLUIPA.*

RLUIPAs first prohibition—which prohibits the imposition or imple-
mentation of land use regulations in a manner that imposes a substan-
tial burden on religious exercise—applies in any case in which the “sub-
stantial burden”: (1) is imposed on a program or activity that receives
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Federal financial assistance, even if the burden results from a rule of
general applicability; (2) affects commerce with foreign nations, among
the States or with Indian tribes, even if the burden results from a rule of
general applicability; or (3) is imposed in the implementation of a land
use regulation or a system of land use regulations, under which a gov-
ernment makes individualized assessments of the proposed uses for the
property involved.?®* The Ninth Circuit Court of Appeals has held that a
local conditional use permit requirement is an “individualized assess-
ment” triggering the application of RLUIPA.**

A government seeking to avoid the preemptive force of RLUIPA’s land
use prohibitions may use any means to eliminate the substantial burden,
including, but not limited to, changing applicable policies and practices,
or exempting applications from applicable policies or practices.?

Importantly, RLUIPA does not grant churches or other religious in-
stitutions immunity from land use regulations. The primary sponsors
of the legislation, Senator Orrin Hatch and Senator Edward Kennedy;,
placed a statement concerning RLUIPA in the Congressional Record
the day it was passed by both houses of Congress to clarify this intent:

This Act does not provide religious institutions with immu-
nity from land use regulation, nor does it relieve religious
institutions from applying for variances, special permits or
exceptions, hardship approval, or other relief provisions in
land use regulations, where available without discrimina-
tion or unfair delay. %

While other circuits have interpreted the “on equal terms” provision
of RLUIPA,?”” the Ninth Circuit only recently interpreted and applied
this provision.?® This second RLUIPA provision prohibits a govern-
ment’s imposing a land use restriction on a religious assembly “on less
than equal terms” with a nonreligious assembly.”?® The court consid-
ered the legality of an ordinance that allowed in its Old Town District,
membership organizations “except religious organizations” as of right
but required approval of a conditional use permit for religious organi-
zations.?® The court held that a plaintiff challenging a land use regula-
tion under the equal terms provision of RLUIPA is required to show the
existence of a secular comparator that is similarly situated with respect
to an accepted zoning criteria and regulatory purpose of the regula-
tion in question.?’ The municipality bears the burden of showing some
distinction drawn with respect to churches, and demonstrate that the
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less-than-equal terms apparent on the face of the regulation are on
account of legitimate regulatory purpose, and not the fact that the in-
stitution is religious in nature.>* The analysis should focus on what
“equal” means in the particular context.?® Also, unlike the substantial
burden prong of RLUIPA, a compelling governmental interest is #ot an
exception to this provision.** The circuits are not in agreement on the
appropriate analysis.*> For example, the Eleventh Circuit has held that
the statute or regulation must undergo strict scrutiny to see if it should
be upheld despite the violation.3°

The same Ninth Circuit opinion addressed whether a successful
plaintiff could obtain a damage award for a violation of RLUIPA. The
court concluded that it depends on which governmental entity is be-
ing sued. The court explained that the United States Supreme Court
has held that a state may not be held liable for damages under RLUIPA
because it has not waived sovereign immunity.’” However, the Eleventh
Amendment’s requirement of a clear expression of intent to abrogate
sovereign immunity does not apply to municipalities. Thus, a munici-
pality could be liable for damages under RLUIPA if a religious institu-
tion can prove a violation of the Act and damages arising therefrom.*®

I1l. A REVIEW OF ADDITIONAL CALIFORNIA CASE LAW

Now in its tenth year, RLUIPA is a frequent subject of litigation. In
the past two years, California courts have continued to wrestle with
cases involving RLUIPA claims.

A. International Church of the Foursquare Gospel v. City of San
Leandro

One of the most recent reported California case is International
Church of the Foursquare Gospel v. City of San Leandro.” In that case,
the International Church of the Foursquare Gospel (“ICFG”) contended
that the City of San Leandro violated its rights by denying a rezoning and
conditional use permit application to allow a new church to be built in
the City’s Industrial Park zoning district. Among other things, ICFG al-
leged that the City’s denial violated the “substantial burden” and “equal
terms” provisions of RLUIPA.*

By way of background, in 2006, ICFG acquired two parcels in the
City’s Industrial Park (“IP”) zoning district on which it hoped to develop
a new sanctuary and accessory facilities. Prior to its acquisition of the
property, ICFG met with City of San Leandro staff, and was advised that
the San Leandro Zoning Code did not allow “assembly uses,” including
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churches, to locate in the City’s Industrial Park zoning district. Such as-
sembly uses were conditionally permitted uses elsewhere in the City.
Because ICFG’s proposed use was not permitted in the Industrial Park
zoning district, City staff advised ICFG that two amendments to the zon-
ing code would be required to authorize its proposed use. ICFG submit-
ted an application to the City requesting the zoning code amendments.

Following submittal of the rezoning application, City staff and elect-
ed officials became concerned about potential policy and land use
conflicts between industrial uses and assembly uses, and about the
City-wide implications of permitting assembly uses in non-residential
zoning districts. The City held several public meetings to consider the
options for accommodating assembly uses in non-residential districts,
and decided to pursue creation of an “Assembly Use Overlay District”
to increase the available land for assembly uses by over 200 acres.

The City Council eventually adopted an ordinance creating an As-
sembly Use Overlay District within the City; however, the newly created
district did not include the property ICFG had acquired. Consequently,
ICFG filed an application to amend the zoning designation for its par-
cels from Industrial Park to Industrial Park with Assembly Use Overlay.

ICFG’s rezoning application was denied by the City Council because
it failed to satisfy two of the eight criteria that were used by the City to
determine the suitability of a site for an Assembly Use Overlay. An ad-
ditional application for a conditional use permit was also submitted by
ICFG and denied. Following the denials, ICFG filed a lawsuit in federal
court against the City challenging the denial.

The federal district court granted summary judgment in favor of the
City, concluding that the denial of the applications did not violate the
substantial burden and equal terms provisions of RLUIPA.

On appeal, the Ninth Circuit Court of Appeals reversed the district
court. The appellate court first noted the applicability of RLUIPA in this
case, as the City’s treatment of ICFG’s applications was an “individual-
ized assessment” of the proposed uses of ICFG’s property.i! The court
then discussed RLUIPA’'s two step “substantial burden” analysis:

First, the plaintiff must demonstrate that a government ac-
tion has imposed a substantial burden on the plaintiff’s re-
ligious exercise. Second, once the plaintiff has shown a sub-
stantial burden, the government must show that its action
was ‘the least restrictive means’ of ‘furthering a compelling
governmental interest.’*?
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Preliminarily, the court of appeals determined that the district court
had erred by concluding that the City’s zoning code, as a law of gen-
eral applicability, could impose only an incidential burden on religious
exercise. Stating that such a conclusion misinterpreted precedent
and rendered RLUIPA’'s substantial burden provision superfluous, the
court explained that its practice is to examine the particular burden
imposed by the implementation of the relevant land use regulation on
the claimant’s religious exercise, and determine whether that burden
is substantial.

Noting the procedural posture of the case—a de novo review of the
district court’s grant of summary judgment in favor of the City—the
court found that ICFG had raised more than a “mere...scintilla of evi-
dence” that the City imposed a substantial burden on its religious exer-
cise.* Specifically, the court referenced a report of ICFG’s realtor that
no other suitable properties existed within the City, and a determination
by ICFG that the City’s own criteria for establishing zones in which as-
sembly uses could located, effectively rendered all other sites for ICFG’s
facility unavailable.® The court determined there existed a triable issue
of material fact as to whether the City imposed a substantial burden on
ICFG’s religious exercise under RLUIPA.

Lastly, the court of appeals held that the district court erred in hold-
ing that the City’s claimed need to preserve properties for industrial
use qualified as a “compelling governmental interest” as a matter of
law. Assuming, arguendo, that it was a compelling interest, the court
expressed that genuine issues of material fact existed as to whether the
City used the least restrictive means to achieve its interest.*

As a result of the court of appeals decision, the ICGF case has been re-
turned for trial on the merits of ICGF’s RLUIPA claims in the district court.

B. County of Los Angeles v. Sahag-Mesrob Armenian Christian
School*”

In May of 2008, a private religious school applied for a conditional
use permit to allow it to operate a school on two separate parcels in a
residential zone in the County of Los Angeles.*® Less than four months
after receiving the application, and prior to issuance of the required
permit, the County received a complaint that the school was already
operating. Following a site visit, a County zoning inspector mailed a
Notice of Violation to the school giving it 15 days to cease operating
the school.
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In receipt of the notice, the school filed an application for a “clean
hands waiver” which, if approved, would allow it to continue to oper-
ate the school while the original conditional use permit application
was formally processed.® The County denied the school’s waiver re-
quest, and following confirmation that the school continued to oper-
ate, the County filed an enforcement action in state court requesting,
among other things, that the school be ordered to cease operation
until a conditional use permit is secured.”® In a cross-complaint, the
school argued that the County had violated RLUIPA.

The County filed a motion for preliminary injunction, which the
school opposed. The trial court granted the County’s injunction re-
quest, finding that the denial of the requested “clean hands waiver”
did not constitute a substantial burden on the exercise of religious
beliefs within the meaning of RLUIPA.

The school appealed this ruling. In light of the procedural posture
of the case—review of an order granting a preliminary injunction—an
abuse of discretion standard of review was applicable.>"

The parties agreed that the school was required to obtain a condi-
tional use permit to lawfully operate in a residential zone.>? The Cali-
fornia Court of Appeal for the Second District affirmed the trial court’s
order against the school, finding that the requirement to secure a con-
ditional use permit did not constitute a substantial burden on the ex-
ercise of religious freedom under RLUIPA.>* The court found it impor-
tant that the school knew it was required to secure a conditional use
permit, yet began operating the school without the conditional use
permit.>* Consistent with Senator Hatch and Senator Kennedy’s state-
ment that RLUIPA did not provide land use immunity, the court stated:

Requiring defendant to comply with a neutral conditional
use permit application process is not a substantial burden
on the practice of defendant’s religious practices within the
meaning of the act. No Supreme Court case holds the failure
to comply with a neutral zoning application process is a sub-
stantial burden on the exercise of religious freedoms.>

The court also rejected the school’s argument that the clean hands
waiver application process violated RLUIPA. The Court found that the
denial of the clean hands waiver application did not coerce the school
“to conform to anybody’s religious belief.”>°
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Reaching the final issue on appeal, the court rejected the school’s ar-
gument that the County violated RLUIPA’s “equal terms” provision when
it refused to grant the clean hands waiver application when other re-
quests for such waivers had previously been approved.”” The court found
no evidence that any other entity seeking to use the property would be
treated any differently.>®

IV. “AN INTERESTING PROBLEM IN LAND USE LAW”

Last year, Justice Sills and Justice Aronson of California’s Fourth Dis-
trict Court of Appeal authored a little read concurring opinion in an
interesting case involving the City of Stanton’s denial of an application
for a permit to operate an adult-oriented cabaret.”® This concurring
opinion highlighted an “interesting problem in land use law” involving
the location of churches in industrial parks.®

In Madain v. City of Stanton, the Court considered the City of Stan-
ton’s denial of an application to operate the proposed Avalon Show
Girls adult-oriented cabaret. The City, which is located in northwestern
Orange County, denied the application on the basis that the selected
location—within the City’s industrial zoning district—was within 300
feet of a planned church.®! While the controlling majority opinion de-
termined that the City of Stanton had abused its discretion by failing
to address whether the church’s application was entitled to priority in
the City’s planning process, the concurring opinion identified an the
following land use conundrum:

Industrial parks are well suited for adult businesses because
they are generally removed from places where children are
likely to congregate. Places like housing tracts, school, parks
and...Churches. Or at least industrial parks used to be re-
moved from churches.®

The concurring justices noted that it made sense for local govern-
ments to restrict adult businesses from areas that are an intrinsic draw
for children.®® However, the justices further noted that it made “far less
sense to restrict adult institutions from the one place in most urban
areas where they are likely to have the least secondary effects—those
beige satanic mills known as industrial parks. One imagines that most
fleshly palaces of sin...are not likely to be open for business on Sun-
day mornings.”* Madain’s attorney also made an interesting, land use-
conflict related argument:
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Why protect a church? These are the people who are the
most capable to withstand an adult cabaret.

Madain v. City of Stanton was remanded with a direction to the trial
court to issue a writ of mandate compelling the City of Stanton to va-
cate its denial of Madain’s application for a permit to operate an adult-
oriented cabaret and to reconsider the matter.® Last year, only a couple
months after the Fourth District Court of Appeal issued its decision, the
City did approve a conditional use permit to allow the church to operate
in the City’s industrial zone.®” And just this past February, the City issued
preliminary permits to allow Madain’s Avalon Show Girls cabaret to op-
erate upon the satisfaction of conditions primarily related to parking.®

RLUIPA was not mentioned in the majority opinion in Madain v.
City of Stanton. RLUIPA was mentioned in the concurring opinion,
wherein it was referred to as a “looming” federal statute applicable to
churches and congregations efforts to locate in industrial parks.® What
the concurring opinion does well, is highlight the increasing tension
between church and other uses.

V.  CONCLUSION

In California, RLUIPA is about as close as you can get to an exemp-
tion from land use regulation. Because of the wide variety of potential
land use impacts caused by churches and other religious assemblies,
RLUIPA has become an important tool in ensuring the viability of appli-
cations for new church development. While the recent caselaw dem-
onstrates that RLUIPA is often used in a defensive posture, it is just as
often used offensively, as part of an application for entitlements.

In the unlikely event that California’s local jurisdictions streamline
their entitlement processes for religious uses, RLUIPA may no longer be
necessary. However, until the developers’ prayers are answered, RLUIPA
remains an avenue for relief from particularly burdensome regulation.
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