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i

Q
UESTIO

N PRESENTED

W
hether an individual to whom

 the United States "shall be
liable" for an "adverse effect" suffered as a result of a federal
agency's "intentional or willful" violation of the Privacy Act,
5 U.S.C. § 552a et seq., m

ust prove that he suffered "actual
dam

ages" to be entitled to the statutory dam
ages award of

$1,000 available under Section 552a(g)(4) of the Act.
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VISIO
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LVED

Pertinent provisions of the Privacy Act, 5 U.S.C.
§ 552a et

seq., are reprinted at Pet. App.
105a-106a.

STATEM
ENT

The Privacy Act of 1974 protects individuals'
"personal and

fundam
ental right" of privacy by "regulat[ing] the

collection,
m

aintenance, use, and dissem
ination of

inform
ation by

[federal] agencies." Pub. L. No. 93-579 §§
2(a)(4), 2(a)(5), 88
Stat.

1896.' The Act stem
m

ed from
 Congress's

prescient
concern that federal agencies' "increasing use of
com

puters
and sophisticated inform

ation
technology . 

has greatly
m

agnifed the harm
 to individual privacy that can

occur from
any collection, m

aintenance, use or dissem
ination

of personal

' Several enacted provisions of the Privacy Act (§§ 2, 5, 6, and
7) were not
separately codifed in the United States
Code.
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3

inform
ation." Id. § 2(a)(2). Congress was especially troubled

the m
anner by which an agency m

ay collect and
m

aintain
by federal agencies' routine use and disclosure of social

inform
ation about individuals. Id §

552a(e).
security num

bers (id. § 7), which it described as "one of the
m

ost serious m
anifestations of privacy concerns in the

The Act "safeguards ... an individual against an
invasion

Nation." S. Rep. No. 93-1183, at 28 (1974), reprinted in
of personal privacy" by, am

ong other things,
m

aking federal
Com

m
. on G

ov't O
perations U.S. Senate and Com

m
. on G

ov't
agencies "subject to suit for any dam

ages which
occur as a

O
perations House of Representatives, Legislative History of

result of willful or intentional action which violates
any

the Privacy Act of 1974 S. 3418 (Public Law 93-5 79) Source
individual's rights under th[e]
Act." Id 

§ 2(b)(6).
Congress

Book on Privacy at 181 (1976) [hereinafer "Source Book"].
intended this private right of action to "encourage
the widest
possible citizen enforcem

ent through the judicial
process."

Petitioner, a black-lung beneft claim
ant, brought suit under

S. Rep. No. 93-1183, at 83, reprinted in Source
Book at 236;

the Privacy Act afer the Departm
ent of Labor ("Departm

ent")
see also H.R. Rep. No. 93-1416, at 15 (1974),
reprinted in

- pursuant to long-standing Departm
ent policy - used his

Source Book at 308 ("best m
eans" to enforce the

Act is
social security num

ber as a claim
 identifer and widely

"constant vigilance of individual citizens backed
by legal

dissem
inated the num

ber in hearing notices. Petitioner's harm
redress").

was the one m
ost typically suffered as a result of a privacy

invasion - em
otional distress, here com

pounded by a well-
Section 552a(g) sets forth the Act's civil
rem

edies. Section
founded fear that the disclosure could lead to som

eone
552a(g)(1)(D) - the provision under which
Petitioner brought

assum
ing Petitioner's identity. The issue in this case is

suit - provides a cause of action for, am
ong other

things,
whether proof of such harm

, which unquestionably constitutes
wrongful disclosures of
inform

ation:
an "adverse effect" under Section 552a(g)(1)(D) of the Act,

W
henever any agency ... fails to com

ply with
any other

along with the other required elem
ents of a cause of action,

provision of this section, or any rule
prom

ulgated
allows recovery of the $1,000 statutory dam

ages provided for
thereunder, in such a way as to have an
adverse effect on an

under Section 552a(g)(4)(A), or whether additional proof of
individual, the individual m

ay bring a civil
action against

som
e m

easure of "actual dam
ages" conditions such an award.

the agency, and the district courts of the United
States shall

1. Statutory And Regulatory Background
have jurisdiction in the m

atters under the
provisions of this
subsection.

The Privacy Act prohibits federal agencies from
"disclos[ing] any record which is contained in a system

 of
Section 552a(g)(4) further
provides:

records by any m
eans of com

m
unications to any person, or to

In any suit brought under the provisions of
subsection

another agency, except pursuant to a written request by, or
(g)(1)(C) or

(D) of this section in which the
court

with the prior written consent of, the individual to whom
 the

determ
ines that the agency acted in a m

anner
which was

record pertains . .
."

5 U.S.C.
§ 552a(b). The Act also

intentional or willful, the United States shall be
liable to the

affords individuals a right to review and, where appropriate,
individual in an am

ount equal to the
sum

 of -
dem

and am
endm

ent of, agency records that are inaccurate or
incom

plete. Id. § 552a(d)(1)-(3). The Act further regulates
(A) actual dam

ages sustained by the
individual as a
result of the refusal or failure, but in no case
shall a
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4
5

person entitled to recovery receive less than the sum
 of

W
hen the court finds that an agency has acted

willfully or
$1,000; and

intentionally in violation of the Act in such a
m

anner as to
(B) the costs of the action together with reasonable

have an adverse effect upon the individual, the
United

attorneys fees as determ
ined by the court.

States will be required to
pay

5 U.S.C. § 552a(g)(4).2
- actual dam

ages or $1,000, whichever is
greater

The Act's legislative history describes Section
- court costs and attorney
fees.

552a(g)(4)(A)'s
$1,000

statutory dam
ages clause as

40 Fed. Reg. 28,948, 28,970
(1975).

"liquidated dam
ages ... [to be] assessed against the agency for

a violation of the Act." Source Book at 768 (report of Senate
2. Factual Background And Proceedings
Below

"technical and substantive com
m

ittee am
endm

ents"); see also
The Departm

ent of Labor adm
inisters claim

s
brought

H.R. Rep. No. 93-1416, at 38, reprinted in Source Book at 330
pursuant to the Black Lung Benefits Act, 30
U.S.C. § 901 et

(pre-am
endm

ent view of various House m
em

bers that the Act
seq. Pet. App. 5a. For years, the Departm

ent's
application

should "at the very least" contain a "liquidated dam
ages"

form
 asked claim

ants to provide their social
security num

bers,
provision).

which the Departm
ent used as claim

 identifers.
Id.

The Privacy Act tasked the O
ffce of M

anagem
ent and

Adm
inistrative law judges

("ALJs") routinely distributed
Budget ("O

M
B") to "develop guidelines and regulations for

hearing notices identifying m
ultiple black-lung

claim
s by

the use of agencies in im
plem

enting the provisions of [the
nam

e and social security num
ber. Id ALJs also

routinely
Act]." Pub. L. No. 93-579 § 6 (current version codifed at 5

captioned benefts decisions with claim
ants'

nam
es and social

U.S.C.
§

552a(v)).
Pursuant to that authority, O

M
B

security num
bers and released them

 for
publication. As a

prom
ulgated the Privacy Act G

uidelines in July 1975, only
result, claim

ants' social security num
bers were

widely
seven m

onths afer the Act's effective date. The G
uidelines

disclosed. Pet. App. 5a-6a. The existence and
operation of the

construe Section 552a(g)(4) to m
ean:

Departm
ent's policies and practices are

undisputed. Pet. App.
63a, 70a-71a,
82a.In February 1997, Petitioner and several other

black-lung
2 Sections 552a(g)(1)(A) and (gxl)(B) allow suits for injunctive relief, but

benefit claim
ants brought Section 552a(g)(1)(D)

Privacy Act
not dam

ages, where an agency fails to am
end an inaccurate record or fails

suits against the Departm
ent in the United States

District Court
to provide access to records, respectively. See 5 U.S.C. §§ 552a(g)(1)(A),
(g)(1)(B),

(g)(2), and (g)(3). Section 552a(g)(1)(C) allows suits for
for the W

estern District of Virginia. They alleged
that the

dam
ages where an agency m

aintains an inaccurate record that form
s the

Departm
ent had failed to com

ply with the Act by
routinely

basis of an "adverse" determ
ination "relating to the qualifcations,

disclosing social security num
bers. Each

claim
ant sought

character, rights, or opportunities of, or benefts to the individual that m
ay

$1,000 statutory dam
ages under Section

552a(g)(4)(A). Pet.
be m

ade on the basis of such record." See id. § 552a(g)(1)(C). The United
App. 5a-6a, 82a-83a. Petitioner attested (by
affdavit and by

States' liability in Section 552a(g)(1)(C) "adverse determ
ination" actions

sworn testim
ony) that the disclosure caused him

signifcant
is, as in Section 552a(g)(1)(D) actions, m

easured by Section
552a(g)(4).
Injunctive relief is not available in actions brought under Sections

em
otional distress, specifcally fear that som

eone
would

552a(g)(1)(C) and (D).
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fraudulently use his nam
e and social security num

ber. Pet.
security num

ber to parties not specifcally
involved in his

App. 75a-76a; JA 14-15, 20-21, 24, 28-29.
black lung claim

" was suffcient to "allow[] granting
sum

m
ary

Im
m

ediately after Petitioner fled his suit, the Departm
ent

judgm
ent in his favor" for the "statutory m

inim
um

am
ount of

consented to an order barring further disclosures of black-lung
$1,000... provided by 5 U.S.C. §
552a(g)(4)(A) ...

." Pet.
claim

ants' social security num
bers on hearing notices or other

App. 66a-67a.

docum
ents. Pet. App. 5a-6a, 82a-83a; JA 12-13.

A split panel of the Fourth Circuit reversed,
fram

ing the
O

n the parties' cross-m
otions for sum

m
ary judgm

ent, the
issue as "whether a person m

ust suffer `actual
dam

ages' in
m

agistrate judge concluded: (i) social security num
bers are

order to be considered `a person entitled to
recovery' within

"records" held by the Departm
ent in a "system

 of records"
the m

eaning of section 552a(g)(4)(A), and
therefore entitled to

under the Privacy Act, Pet. App. 86a; (ii) Doe did not consent
the statutory m

inim
um

 of $1,000 under that
section." Pet.

to the Departm
ent's disclosure of his social security num

ber,
App. 9a. The court of appeals held that "a person
m

ust sustain
Pet. App. 87a-88a; (iii) no exception to the Privacy Act's

actual dam
ages to be entitled to the statutory

m
inim

um
restrictions excused the Departm

ent's disclosure, Pet. App.
dam

ages award." Id.

88a-92a; (iv) as a result of the disclosure, Doe suffered the
The court of appeals' decision rested on
rationales it

"adverse effect" of em
otional distress, Pet. App. 93a-94a; (v)

deem
ed convincing in the "aggregate." Pet. App.

9a. The
"undisputed evidence" proved the Departm

ent's violation of
court opined that Section 552a(g)(4)(A)'s
juxtaposition of the

the Act was "intentional and willful," Pet. App. 96a-97a; and
phrases "person entitled to recovery" and "actual
dam

ages"
(vi) Doe's evidence of em

otional harm
 could trigger at least

suggested that the provision "indirectly" defnes
"`recovery'

"the statutory dam
ages provided for in the Act" and, thus, the

. by its express lim
itation of the G

overnm
ent's

liability to
Departm

ent was not entitled to sum
m

ary judgm
ent. Pet. App.

actual dam
ages sustained." Pet. 9a-IO

a. It also
believed that

99a-100a 3
Congress "could have phrased the liability
provision to

The district court accepted the m
agistrate's report in part

provide unequivocally for a statutory m
inim

um
recovery, even

and rejected it in part. Pet. App. 61 a-62a. It held that Doe had
for those who are unable to prove actual
dam

ages." Pet. App.
proven the "elem

ents essential to prevail on a claim
 for

11 a. The court of appeals conceded that its
interpretation was

dam
ages under the Privacy Act." Pet. App. 66a. It further

"not strictly com
pelled by the statute's language."

Pet. App.
held that Doe's "incontrovertible evidence" of "em

otional
13a. It reasoned, however, that because the
Privacy Act is a

distress as a result of the Departm
ent disclosing his social

"lim
ited waiver of sovereign im

m
unity," Section

552a(g)(4)(A) m
ust be "strictly construed." Pet.

App. 13a-14a.
The court of appeals then held that Doe's
em

otional harm
,

' The m
agistrate judge recom

m
ended sum

m
ary judgm

ent for the
Departm

ent on the other plaintiffs' claim
s because none had produced any

though an "adverse effect," was not quantifable
as "actual

evidence of adverse effect. Pet. App. 100a. The m
agistrate judge also

dam
ages." It therefore reversed the district court

and
recom

m
ended denial of a m

otion to certify a class of black-lung claim
ants.

rem
anded with instructions to enter

sum
m

aryjudgm
ent for the

Pet. App. 79a-81 a. The district court accepted these recom
m

endations,
Departm

ent. Pet. App.
14a-18a.

Pet. App. 61a-62a, and the Fourth Circuit affrm
ed. Pet. App. 21a-23a.

These issues are not before this Court.
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Judge M
ichael dissented. He would have held that an

individual like Petitioner who proves an "adverse effect"
construction where the question is "what a
plaintiff m

ust prove
caused by an agency's "willful or intentional" disclosure of

to obtain relief that has been unequivocally
authorized" and

private inform
ation can recover $1,000 statutory dam

ages
not "whether a lawsuit m

ay be brought at all or
about the

under Section 552a(g)(4)(A) without proving som
e m

easure of
availability of certain form

s of relief." Pet. App.
46a & n.10.

"actual dam
ages." Pet. App. 25a. He noted that the Act

In any event, Judge M
ichael reasoned, the

scales "decisively
expressly states, in language preceding Section 552a(g)(4)(A),

tip" in favor of his interpretation. Pet. App.
46a-47a.

that the United States "shall be liable" to an individual who
SUM

M
ARY O

F
ARG

UM
ENT

dem
onstrates an "adverse effect" caused by an "intentional or

Section
willful" violation of the Act. Pet. App. 31 a-32a & n.4. Thus,

552a(g)(4) of the Privacy Act
awards 

$1,000

"the phrase `person entitled to recovery' is m
ore naturally read

statutory dam
ages to any individual who has

proven an
to m

ean anyone to whom
 `the United States shall be liable

"adverse effect" caused by a federal agency's
"intentional or

Pet. App. 30a. M
oreover, "[a]s a m

atter of ordinary
willful" failure to com

ply with the Act. The Act
does not deny

language usage, an entitlem
ent to `recovery' is surely broader

a rem
edy to those individuals whose rights under

the Act have
than an entitlem

ent to actual dam
ages." Pet. App. 31 a.

been violated, and who have sufered real harm
 in

the form
 of

an "adverse efect," but who cannot quantify, or
choose not to

Judge M
ichael buttressed his interpretation with four

seek, "actual dam
ages." The Act's plain text,

structure,
additional argum

ents. First, "m
ost circuit courts have read the

context, purpose, and relevant adm
inistrative

guidance com
pel

Privacy Act to allow recovery of statutory dam
ages without

this
interpretation.

proof of actual dam
ages." Pet. App.

33a. Second, the
interpretation is "consistent with" O

M
B's Privacy Act

1. The Privacy Act's language, structure, and
context m

ake
G

uidelines, which are "due the deference accorded to the
plain that the phrase "person entitled to recovery"
in Section

interpretation of an agency charged with oversight of
552a(g)(4)(A) describes those individuals to
whom

 "the
im

plem
entation." Pet. App. 35a (internal quotation m

arks
United States shall be liable" - i.e., those who
have proven an

om
itted). Third, the interpretation conform

s with that given
"adverse effect" caused by an "intentional or
willful" violation

other statutory dam
ages provisions sim

ilar in language,
of the Act. In "no case" are these individuals
entitled to

structure, and purpose to Section 552a(g)(4). Pet. App. 35a-
receive "less than the sum

 of $1,000," even if
they have not
quantifed "actual
dam

ages."
39a. Fourth, the interpretation fulflls the Privacy Act's
rem

edial and deterrent purposes. W
ithout a statutory dam

ages
a. The Privacy Act m

andates that "the United
States shall

rem
edy available in the absence of "actual dam

ages," few
be liable" to an individual who
establishes: 

(i) an
"adverse

individuals would have incentive to sue given that dam
ages

efect"; (ii) an agency's failure to com
ply with the

Act caused
arising from

 a privacy invasion "can be hard to quantify ...
the "adverse effect"; and (iii) the failure to com

ply
was

because the typical injury caused ... is m
ental distress." Pet.

"intentional and willful." These elem
ents are thus

necessary
App. 50a, 52a,
59a.

and sufficient to establish the United States'
liability. Sections

Finally, Judge M
ichael "doubt[ed]" the m

ajority's
552a(g)(4)(A) and (B) provide the m

easure of
that m

andatory
application of a sovereign-im

m
unity-based narrowing

liability - at a m
inim

um
 "an am

ount equal to the
sum

 of"
$1,000 statutory dam

ages, costs, and attorneys'
fees. They do
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not set forth additional elem
ents required to establish the

unaccom
panied by any rem

edial award would be
anom

alous
United States' liability vel non. If, as the court below held,

and would raise a constitutional problem
. If an

individual m
ay

proof of "actual dam
ages" is to be read as a claim

 elem
ent, and

plead a Privacy Act cause of action in which the
only possible

not sim
ply one m

easure of established liability, the result
relief is attorneys' fees, then the Act would allow
a suit even

would (i) subvert the Act's plain m
eaning by rendering its

where there is no Article II case or
controversy.

m
andatory liability language m

erely perm
issive, and (ii) render

the Act's "adverse effect" requirem
ent superfluous.

d. Three tim
es since Congress enacted the

Privacy Act, it
has em

ployed language identical in all m
aterial

respects to
b. Section 552a(g)(4)(A)'s text and structure confrm

 that
Section 552a(g)(4) in privacy-protection statutes.
Each tim

e,
a $1,000 dam

ages award does not require proof of "actual
Congress intended to create a statutory dam

ages
rem

edy that
dam

ages." The independent statutory dam
ages clause uses the

does not depend on proof of actual dam
ages.

This repetition
phrase "person entitled to recovery" to describe those

onfirm
s that Congress understood and intended

Section
individuals who are entitled to $1,000 statutory dam

ages. An
552a(g)(4) to do so as
well.

entitlem
ent to "recovery" has a different, and far broader,

e.

m
eaning than an entitlem

ent to "actual dam
ages." It

Any sovereign im
m

unity based departure
from

 the
specifcally encom

passes dam
ages awards that do not require

interpretation com
pelled by the Privacy Act's

plain language,
a claim

ant to quantify "actual dam
ages." Thus, "person

structure, and context would be im
proper. The

sovereign
entitled to recovery" m

ust describe the broader class of
m

m
unity canon of construction does not m

ean
that an explicit

individuals to whom
 the United States "shall be liable"- i.e.,

waiver, like that in the Act, should be given an
im

plausible
those whose "adverse effect" is to be rem

edied by $1,000
ing. M

oreover, this canon applies only to the
questions of

statutory dam
ages. It cannot be lim

ited to the narrow class of
(i) whether the governm

ent has waived its right to
be sued, and

individuals who suffer harm
 quantifable as "actual dam

ages."
hether the governm

ent has waived its right to
be subject

Section 552a(g)(4)(A)'s gram
m

atical structure points to the
to a given rem

edy. Subsidiary questions
concerning a statute's

sam
e result. The two dam

ages clauses are joined by the
peration and adm

inistration - in this case, the
type of proof

adversative conjunction "but," thereby identifying the second,
necessary to recover m

onetary relief under the
Act - are not

statutory dam
ages clause as independent of, and in contrast to,

nes to which the sovereign im
m

unity
canon applies.

the first, actual dam
ages clause.

2. The Privacy Act's serves
two goals: 

(1) to rem
edy

harm
c. Petitioner's interpretation of the Act avoids absurd, and

typically suffered as a result of a violation, not just
that

potentially unconstitutional, results. It satisfes the usual rule
quantifable as "actual dam

ages"; and (2) to deter
federal

that attorneys' fees extend only to a prevailing party. Proof of
ies from

 violating the Act's privacy
protections. The

an "adverse effect" caused by an agency's "intentional or
Act's civil rem

edies provision serves these goals
when it

willful" violation m
erits at least a $1,000 statutory dam

ages,
ds $1,000 statutory dam

ages to an individual
who proves

a success that triggers a concom
itant attorneys' fees award.

an "adverse effect" caused by an "intentional or
willful"

olation.
The court below's interpretation, however, suggests that an
individual who cannot quantify "actual dam

ages" m
ay

nonetheless recover attorneys' fees. An attorneys' fees award
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a. The em
otional distress "adverse effect" that results from

entitled to great respect, and confrm
s the result

com
pelled by

a privacy invasion is real and, as in all types of privacy
the Act's text, structure, context, and
purpose.

invasion claim
s, often the only harm

 suffered. Such harm
 is

inherently diffcult to quantify for purposes of establishing
ARG

UM
ENT

"actual dam
ages." Therefore, a statutory dam

ages rem
edy that

1. THE PRIVACY ACT AW
ARDS $1,000

STATUTO
RY

stands independent of any provable "actual dam
ages" extends

DAM
AG

ES TO
 ANY INDIVIDUAL W

HO
 HAS

the Act's reach to all those Congress intended to protect. This
PRO

VEN AN "ADVERSE EFFECT" CAUSED
BY AN

in turn ensures that robust civil enforcem
ent will deter future

"INTENTIO
NAL O

R W
ILLFUL" VIO

LATIO
N O

F
agency violations of the Act.

THE ACT
b. The Act's legislative history describes Congress' careful

Every touchstone of textual interpretation - "the
language

crafting of a provision that serves the Act's rem
edial and

itself, the specifc context in which that language
is used, and

deterrent goals, yet m
itigates the risk of excessive liability.

the broader context of the statute as a whole"
(Robinson v.

The Senate's desire for a "liquidated dam
ages" provision to

Shell O
il Co., 519 U.S. 337, 341 (1997)) - leads

to the sam
e

rem
edy diffcult-to-quantify harm

s and encourage widespread
result in this case. The Privacy Act awards
$1,000 statutory

citizen enforcem
ent (a desire shared by a num

ber of House
dam

ages to any individual who proves an
"adverse effect"

m
em

bers as well) was addressed by the $1,000 statutory
caused by a federal agency's "intentional or
willful" failure to

dam
ages provision. The House's countervailing desire to lim

it
com

ply with the Act. In "no case" does the Act
deny a rem

edy
the United States' liability was addressed by the strict

to those individuals whose rights under the Act
have been

"intentional and willful" culpability standard and by capping
violated and who have suffered real harm

 in the
form

 of an
statutory dam

ages at $1,000.
"adverse efect," but who cannot quantify, or
choose not to

c. The Privacy Act's civil rem
edies provision also parallels

seek, "actual dam
ages." This interpretation fows

from
 the

com
m

on-law rem
edies for intentional torts generally, and

Act's plain text and structure, gives m
eaning and

consistency
privacy torts specifcally. In such actions, som

e dam
ages

to each aspect of the Act's civil rem
edies

provision, and
(even if nom

inal) are awarded to vindicate the legally
avoids absurd and potentially
unconstitutional results.

protected interest itself, to rem
edy diffcult-to-quantify harm

s,
A. The Privacy Act's Plain Language,
Structure, And

and to encourage suits to vindicate the protected interest.
Context Establish That $1,000 Statutory
Dam

ages
Properly interpreted, the Privacy Act conform

s with these
Are Not Contingent Upon Proof O

f Actual
Dam

ages
analogous tort rem

edies, which serve the sam
e purposes

Congress intended the Act to serve.
The Privacy Act's civil rem

edies provision,
properly read

as a whole, does not condition an award of
$1,000 statutory

d.
Congress tasked O

M
B to develop guidelines and

dam
ages on an individual's quantifying "actual

dam
ages."

regulations that would direct agencies' im
plem

entation of the
The provision frst defnes who m

ay bring a
Privacy Act claim

Privacy Act. O
M

B's com
prehensive Privacy Act G

uidelines
- an "individual." 5 U.S.C. § 552a(g)(1). It then
defnes the

interpret Section 552a(g)(4) to create $1,000 statutory dam
ages

circum
stances under which "the United States

shall be liable"
award that does not require proof of "actual dam

ages."
to that individual:

(i) the individual suffered an
"adverse

O
M

B's contem
poraneous, longstanding interpretation is

effect"; (ii) an agency's "fail[ure] to com
ply with

any other
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provision of this section, or any rule prom
ulgated thereunder"

O
nce an individual establishes the United States'

m
andatory

caused the adverse effect; and (iii) the agency's failure to
liability, Sections 552a(g)(4)(A) and (B) on their face
provide

com
ply was "intentional or willful."

5
U.S.C.

the m
easure of that liability - at a m

inim
um

 "an
am

ount equal
§§

552a(g)(1)(D),
(g)(4). Hence, the Act unam

biguously
to the sum

 of' 
$1,000

statutory dam
ages

(5
U.S.C.

designates these elem
ents as necessary and suffcient to

§
552a(g)(4)(A)), costs, and attorneys' fees

(id.
establish the United States' liability. Black's Law Dictionary

§ 552a(g)(4)(B)). These provisions do not set forth
additional

915 (6th ed. 1990) ("liable" m
eans "[b]ound or obliged in law

elem
ents required to establish liability vel non.

Certainly, an
or equity; responsible, answerable, com

pellable to m
ake

individual who can quantify "actual dam
ages" over

and above
satisfaction, com

pensation, or restitution"); The O
xford

the dem
onstrated "adverse effect" m

ay recover
them

. But
English Dictionary

878
(2d ed.

1989)
("liable" m

eans
Section 552a(g)(4)(A) does not condition the United
States'

"[b]ound or obliged by law or equity, or in accordance with a
liability on such proof. See Davis v. M

ichigan Dep't
of

rule or convention; answerable
; legally subject or

Treasury, 489 U.S. 803, 809 (1989) ("It is a
fundam

ental
am

enable to").
canon of statutory construction that words of a
statute m

ust be
Section 552a(g)(4)'s use of the m

andatory "shall" leaves no
read in their context and with a view to their place in
the
overall statutory schem

e.").
room

 for courts to require an individual to prove any
additional elem

ent as a prerequisite to establishing the United
Section 552a(g)(4)(A)'s text and structure likewise
m

ake
States' liability. See, e.g., National R.R. Passenger Corp. v.

clear that the Act's $1,000 statutory dam
ages

rem
edy stands

M
organ, 536 U.S. 101, 109 (2002) ("shall" is "m

andatory");
independent of proof of "actual dam

ages." Section
M

iller v. French, 530 U.S. 327, 337 (2000) ("shall" is a
552a(g)(4)(A) contains two independent clauses. The
second,

`m
andatory term

"); United States v. M
onsanto, 491 U.S. 600,

statutory dam
ages clause uses the phrase

"person entitled to
607 (1989) ("Congress could not have chosen [a] stronger

recovery" to describe those individuals who "in no
case shall

word[]" than "shall" "to express its intent that [an action] be
. receive less than the sum

 of $1,000." It does not
lim

it the
m

andatory'). Nor can there be any argum
ent that Section

entitlem
ent in term

s of "actual dam
ages," as does

the
552a(g)(4) uses "shall" as a synonym

 for "m
ay." W

here the
preceding clause of Section 552a(g)(4)(A). W

here
Congress

Privacy Act m
akes the United States' liability perm

issive, and
"uses certain language in one part of the statute
and different

not m
andatory, it uses the word "m

ay." See
5

U.S.C.
language in another, the [C]ourt assum

es
different m

eanings
§ 552a(g)(2)(A) (court "m

ay order the agency to am
end the

were intended."
2A N. Singer, Sutherland on Statutory

individual's record"); id.
§§

552a(g)(2)(B), g(3)(B)
(court

Construction § 46.06 (6th ed. 2000); see Russello v.
United

"m
ay assess against the United States reasonable attorney

States, 464 U.S. 16, 23
(1983).

fees"); id. § 552a(g)(3)(A) (court "m
ay enjoin the agency from

withholding ... records"). W
hen a statute "uses both `m

ay'
An entitlem

ent to "recovery" has a diferent, and
far

and `shall', the norm
al inference is that each is used in its

broader, m
eaning than an entitlem

ent to
quantifable "actual

usual sense - the one
being perm

issive, the other
dam

ages." This Court has held that questions
concerning the

m
andatory." Anderson v. Yungkau, 329 U.S. 482, 485 (1947).

proper m
easure of dam

ages are "no longer
confused with a
right of recovery" where "a wrong has been done."
Story
Parchm

ent Co. v. Paterson Parchm
ent Paper Co.,

282 U.S.
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555,
565-66

(1931).
The Court also has described an

suggestion"). Thus, the Act expressly designates the second,

individual as "entitled" to "recover" or to "recovery" when
statutory dam

ages clause of Section
552a(g)(4)(A) as

discussing nom
inal dam

ages awards, which are not contingent
independent of, and in contrast to, the frst, actual dam

ages
upon proof of any actual dam

ages, and attorneys' fees
awards.

clause.

See, e.g, Carey v. Piphus, 435 U.S. 247, 267 (1978) (nom
inal

If Section 552a(g)(4)(A) is instead read, as it was by the
dam

ages); Alyeska Pipeline Serv. Co. v. W
lderness Soc'y, 421

court below, to m
ake an actual dam

ages showing a necessary
U.S.

240, 283 (1975) (M
arshall, J., dissenting) (attorneys'

claim
 elem

ent - and not sim
ply one m

easure of the United
fees); Keystone M

fg. Co. v. Adam
s, 151 U.S. 139, 147 (1894)

States' liability - the result would "subvert the plain m
eaning

(nom
inal dam

ages)." Thus, the term
 "person entitled to

of the statute" by "m
aking its m

andatory language m
erely

recovery" in Section 552a(g)(4)(A)'s second clause m
ust

perm
issive." M

iller, 530 U.S. at 337. Proof of an "adverse
describe the broader class of individuals to whom

 the United
effect" caused by an "intentional or willful" violation of the

States "shall be liable" - i.e., those whose "adverse effect" is
Act would not m

ean that "the United States shall be liable."
to be rem

edied by $1,000 statutory dam
ages and concom

itant
Rather, proof of these elem

ents would m
ean only that the

attorneys' fees. It cannot be lim
ited to the m

ore narrow class
United States "m

ay" be liable, and then only if the individual
of individuals who suffer harm

 quantifable as "actual
further proves that he sufered som

e "actual dam
ages."

dam
ages."

Furtherm
ore, in that event, Section

552a(g)(1)(D)'s
Section

552a(g)(4)(A)'s structure confines this
"adverse effect" requirem

ent would becom
e superfuous, since

interpretation. W
hen two independent clauses are joined by

it would be insuffcient to support a conclusion of liability and
the adversative conjunction "but," as they are here, the
second

an individual's claim
 necessarily would depend upon the

clause "[i]ntroduc[es] a statem
ent of the nature of an

further showing of "actual dam
ages." O

f course, a "statute
exception, objection, lim

itation, or contrast to what has gone
ought, upon the whole, to be so construed that, if it can be

before." O
xfrd English Dictionary at 704; accord Fowler's

prevented, no clause, sentence, or word shall be superfuous,
M

odern English Usage 120-21 (3d ed. 1996); cf W
ebster's

void, or insignifcant," and the Court therefore has "the duty
Third New Int'l Dictionary 303

(unabridged ed.
1976)

to give effect, if possible, to every clause and word of a
("adversative" term

s are "expressive or indicative of antithesis,
statute." Duncan v. W

alker,
533

U.S.
167,

174
(2001)

opposition, adverse circum
stance, reservation, or contrary

(internal quotation m
arks and citation om

itted).

It is inconceivable that Congress would perm
it an individual

who has sufered an "adverse efect" to bring a claim
 under the

Com
m

on legal definitions of "recovery" are sim
ilarly broad. See, e.g.,

Privacy Act, yet deny any rem
edy for that harm

 unless the
Black's Law Dictionary at 1276 ("[t]he obtaining of a thing by the

individual further proved a m
ore narrow type of injury

judgm
ent of a court, as the result of an action brought for that purpose");

quantifable in "actual dam
ages." This is particularly so given

W
. Anderson, A Dictionary of Law 865 (1889) ("[t]he actual possession

ofanything, or its value, by judgm
ent of a legal tribunal"); S. G

ifis,
that inherently diffcult-to-quantify em

otional harm
s are the

Dictionary of Legal Term
s 369 (2d ed. 1993) ("the establishm

ent of a
rght

predom
inant ones that result from

 privacy invasions. See infa
by the judgm

ent of a court"); O
xford English Dictionary at 1367 (in law,

pp. 27-28, 31. The Act's language, structure, and context
"[t]o get back or gain by judgem

ent in a court of law; to obtain
possession

m
ake plain that Congress does provide a rem

edy for
of, or a right to, by legal process").
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individuals who suffer an "adverse effect" caused by an
The court below's interpretation, however,
suggests that an

agency's "intentional or willful" violation - $1,000 statutory
individual who cannot plead or prove "actual
dam

ages," but
dam

ages that do not depend on proof of "actual dam
ages."

who can prove an "adverse effect" caused by an
"intentional

B. A Proper Interpretation O
f The Privacy Act's Civil

or willful" violation of the Act, would receive an
award of

Rem
edies Provision Avoids Absurd Results And

attorneys' fees despite no entitlem
ent to any other

form
 of

Potential Unconstitutionality
relief. This is because the dam

ages and attorneys'
fees
subsections of Section 552a(g)(4) are conjunctive
("the sum

A proper interpretation of the Privacy Act's civil rem
edies

of' dam
ages "and" attorneys' fees), with no

language
provision m

ust not lead to absurd results, which "are to be
conditioning attorneys' fees on a dam

ages
award. An

avoided if alternative interpretations consistent with the
attorneys' fees award unaccom

panied by any
rem

edial award
legislative purpose are available."

G
rifn v. O

ceanic
would be, to say the least,
odd.

Contractors, Inc., 458 U.S. 564, 574 (1982); accord e.g
Clinton v. City of New York, 524 U.S. 417, 429 (1998). It is

Indeed, such a result would suggest a
constitutional defect

likewise "`a cardinal principle' of statutory interpretation" that
in the Act. If it is possible - as the decision below
suggests

when a particular construction "raises `a serious doubt' as to
(Pet. App. 31a-32a & n.3), and as the governm

ent
suggested

[a statute's] constitutionality, `this Court will frst ascertain
in its opposition to certiorari (O

pp. 9; Pet. Rep. 5) -
to plead

whether a construction of the statute is fairly possible by which
a Privacy Act cause of action in which the only
possible relief

the question m
ay be avoided."' Zadvydas v. Davis, 533 U.S.

is attorneys' fees, then the Act would allow a suit
even when

678, 689 (2001) (quoting Crowell v. Benson, 285 U.S. 22, 62
there is no Article III case or controversy. This
Court
repeatedly has held
that

(1932)). Petitioner's interpretation of the Act avoids the
pitfalls of absurd results and constitutional defect; the court

a plaintiff cannot achieve standing to litigate a
substantive

below's does not.
issue by bringing suit for the cost of bringing
suit. The

The United States' liability to individuals who successfully
litigation m

ust give the plaintif som
e other

beneft besides
establish claim

s under Section 552a(g)(1)(D) is "an am
ount

reim
bursem

ent of costs that are a byproduct of
the litigation

equal to the sum
 of' dam

ages under Section 552a(g)(4)(A)
itself. An "interest in attorney's fees is ...
insuffcient to

"and" costs and attorney fees under Section 552a(g)(4)(B).
create an Article III case or controversy where
none exists

(em
phasis added). The usual rule is that a statutory attorneys'

on the m
erits of the underlying

claim
."

fees award only extends to a prevailing party. See, e.g.,
Steel Co. v. Citizens fr a Better Env't, 523
U.S. 83, 

107
Buckhannon Bd. & Care Hom

e, Inc. v. W
est Virginia Dep't of

(1998) (quoting Lewis v. Continental Bank Corp.,
494 U.S.

Health & Hum
an Res.,

532
U.S.

598,
603-04

(2001).
472, 480 (1990)); accord e.g, Verm

ont Agency of
Natural Res.

Petitioner's interpretation of the Act com
ports with this usual

v. United States ex rel. Stevens, 529 U.S. 765,
773 (2000);

rule. An individual who has proven an adverse effect caused
Diam

ond v. Charles, 476 U.S. 54, 70 (1986). The
Privacy Act

by an agency's intentional or willful violation of the Act is
should not be read to raise this constitutional
defect; indeed, it

entitled to at least $1,000 statutory dam
ages, a success that

cannot be read to do
so.

triggers a concom
itant award of attorneys'

fees.
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C. Congress Has Repeatedly Used Language Identical
inform

ation and, in the case of a willful disclosure or a
To That In Section 552a(g)(4)(A) To Create Privacy-

disclosure which is the result of gross negligence,
Protection Statutory Dam

ages Rem
edies That Do

punitive dam
ages, but in no case shall a plaintiff entitled

Not Require Proof O
f Actual Dam

ages
to recovery receive less than the sum

 of $1,000 with
respect to each instance of such unauthorized disclosure

In the years since Congress enacted the Privacy Act, it has
thrice em

ployed language identical in all m
aterial respects to

that in Section 552a(g)(4) in other privacy-protection statutes.
26 U.S.C. § 7217(c) (Supp. 1981) (repealed 1982).

Each tim
e Congress created a statutory dam

ages rem
edy that

Congress intended this provision to perm
it statutory

does not require proof of actual dam
ages. See Tax Reform

 Act
dam

ages even in the absence of actual dam
ages: "[B]ecause

of 1976, Pub. L. No. 94-455 §§ 1201(i)(2)(A), 1202(e)(1), 90
Stat.

1520,
1665-66,

1687
(codifed at

26
U.S.C.

of the difculty in establishing in m
onetary term

s the dam
ages

§
6110(j)(2)(A) and

26 U.S.C.
§

7217(c)
(Supp.

1981)
sustained by a taxpayer as the result of the invasion of his
privacy caused by an unlawful disclosure of his returns or

(repealed 1982)); Electronic Com
m

unications Privacy Act of
return inform

ation, the am
endm

ent provides that these
1986, Pub. L. No.

99-508
§

201,
100

Stat.
1848,

1866
dam

ages would, in no event, be less than liquidated dam
ages

(codifed at
18

U.S.C.
§

2707 (c)).
W

hen statutes share
of $1,000 for each disclosure." S. Rep. No. 94-938, at 348

"sim
ilarity of language," and especially when they "share a

(1976), reprinted in
1976 U.S.C.C.A.N. 2897, 3778. The

com
m

on raison d'etre," they "should be interpreted pari
passu." Northcross v. Board of Educ., 412 U.S. 427, 428

federal courts have confirm
ed this reading of the statute. See

(1973) (per curiam
); accord, e.g., O

scar M
ayer & Co. v.

Johnson v. Sawyer, 120 F.3d 1307, 1313 (5th Cir. 1997) ("[A]
plaintiff is entitled to his actual dam

ages sustained as a result
Evans, 441 U.S. 750, 756 (1979). Congress' repeated use of

of an unauthorized disclosure ... or to liquidated dam
ages of

language identical to that in Section 552a(g)(4) to create
$1,000 per such disclosure[.]"); Rorex v. Traynor, 771 F.2d

statutory dam
ages rem

edies that do not depend on proof of
383, 387-88 (8th Cir. 1985) (sam

e); cf Scrim
geour v. Internal

actual dam
ages confirm

s that Congress clearly understood
and

Revenue, 149 F.3d 318, 327 n.l l (4th Cir. 1998) (interpreting
intended Section 552a(g)(4) to do so in the frst place.

Section 7217(c)'s successor statute identically).
Two years after the Privacy Act's enactm

ent, in the Tax
Reform

 Act of 1976, Congress authorized lawsuits against
In a separate provision of the sam

e act, Congress em
ployed

federal officials for im
proper disclosure of tax return

nearly identical language to describe the United States'

inform
ation. W

ith inconsequential variations, the statute
liability where an Internal Revenue Service em

ployee

em
ployed the sam

e structure and language as Section
"intentionally or willfully" fails to delete personal inform

ation
from

 tax docum
ents requested by third parties:

552a(g)(4):

[T]he defendant shall be liable to the plaintif in an am
ount

[T]he United States shall be liable to the person in an

equal to the sum
 of-

am
ount equal to the sum

 of-

(A) actual dam
ages sustained by the person but in no

(1) actual dam
ages sustained by the plaintif as a result

case shall a person be entitled to receive less than the
of the unauthorized disclosure of the return or return

sum
 of $1,000...
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26 U.S.C. § 6110(j)(2)(A).
against the backdrop of an unbroken line of federal court
decisions interpreting identical language in Section

As with Section
7217(c), Congress stated that this

552a(g)(4)(A) of the Privacy Act and Section 7217(c) of the
provision, which also tracks Section 552a(g)(4) of the Privacy

Tax Reform
 Act of 1976 to allow statutory dam

ages without
Act, "includ[es] m

inim
um

 dam
ages of $1,000 plus costs."

proof of actual dam
ages. See Rorex, 771 F.2d at 387-88 (Tax

H.R. Conf Rep. No. 94-1515, at 475 (1975). No court has
Reform

 Act); Johnson v. Departm
ent of Treasury, 700 F.2d

interpreted this provision, but given that the relevant language
971, 977 & n. 12 (5th Cir. 1983) (Privacy Act); Fitzpatrick v.

is virtually identical to Section 7217(c), there is no reason to
IRS, 665 F.2d 327, 331 (11th Cir. 1982) (sam

e); Parks v.
IRS,

believe that a judicial interpretation would differ in any
618 F.2d 677, 683 (10th Cir. 1980) (sam

e).
respect. See G

ustafon v. Alloyd Co., 513 U.S.
561,

570
(1995) (the "norm

al rule of statutory construction [is] that
These subsequent statutes confirm

 that, in privacy-
identical words used in different parts of the sam

e Act are
protection statutes, Congress has frequently used language

intended to have the sam
e m

eaning").
identical in all m

aterial respects to that found in Section
552a(g)(4). Each tim

e, Congress understood that these words
In

1986, Congress once again used language virtually
created, and intended them

 to create, a statutory dam
ages

identical to Section 552a(g)(4), this tim
e in the Electronic

rem
edy that does not depend upon proof of actual dam

ages.
Com

m
unications Privacy Act, which prohibits unauthorized

There is no reason to ascribe the language in Section
access to electronic com

m
unications:

552a(g)(4) a different m
eaning.

The court m
ay assess as dam

ages in a civil action under this

section the sum
 of the actual dam

ages suffered by the
D. The Sovereign Im

m
unity Canon O

f Construction
Provides No Reason To Depart From

 The
plaintiff and any profts m

ade by the violator as a result of
Interpretation Com

pelled By The Act's Language,
the violation, but in no case shall a person entitled to

Structure, And Context
recover receive less than the sum

 of $1,000...

The fact that the Privacy Act waives the United States'
18 U.S.C. § 2707(c).

sovereign im
m

unity does not provide a reason to depart
from

Again, Congress understood, and intended, this language to
the interpretation com

pelled by the Act's plain language,
create a statutory m

inim
um

 dam
ages award that does not

structure, and context. To the contrary, reaching a different
depend on proof of actual dam

ages. See H.R. Rep. No. 99-
interpretation in service to a sovereign im

m
unity canon of

647, at 74 (1986) ("Dam
ages include actual dam

ages, any lost
construction would be im

proper for two reasons.
profits but in no case less than $1,000."); S. Rep. No. 99-541,

First, the rule that statutes waiving sovereign im
m

unity
are

at 43 (1986), reprinted in
1986 U.S.C.C.A.N. 3555, 3597

to be strictly construed "does not ... require explicit waivers
("[D]am

ages under the section includ[e] the sum
 of actual

to be given a m
eaning that is im

plausible." United States v.
dam

ages sufered by the plaintiff and any profts m
ade by the

violator as the result of the violation .
with m

inim
um

W
illiam

s, 514 U.S. 527, 540 (1995) (Scalia, J., concurring);
see also United States v. Rice, 327 U.S. 742, 752-53 (1946)

statutory dam
ages of $1,000."); United Labs., Inc. v. Rukin,

("Statutory language and objective, thus appearing with
No. 98 C 602,1999 W

L 608712, at *5 (N.D. Ill. Aug. 4, 1999)
reasonable clarity, are not to be overcom

e by resort to a
(sam

e). Furtherm
ore, Congress enacted Section

2707(c)
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m
echanical rule of construction, whose function is not to

dispute that in Section 552a(g) of the Privacy Act, the United
create doubts, but to resolve them

 when the real issue of
States waived its im

m
unity from

 suit and from
 m

onetary
statutory purpose is otherwise obscure."). As this Court has

rem
edies.

held, the "exem
ption of the sovereign from

 suit involves
W

hen these waivers are clear, as they are in the Privacy
Act,

hardship enough where consent has been withheld. W
e are not

the sovereign-im
m

unity canon of construction does not reach
to add to its rigor by refnem

ent of construction where consent
m

ore deeply into a statute to govern every subsidiary question
has been announced." United States v. Aetna Cas. & Sur. Co.,

of its operation and adm
inistration. See W

est v. G
ibson, 527

338
U.S.

366,
383

(1949)
(internal quotation m

arks and
U.S. 212, 222 (1999) (questions concerning "how the waived

citation om
itted); accord, e.g., W

lliam
s,

514 U.S. at
541

dam
ages rem

edy is to be adm
inistered" are "distinct," their

(Scalia, J., concurring).
relationship "to the goals and purposes of the doctrine of

Acceptance of a "strained reading" or "technical
sovereign im

m
unity m

ay be unclear," and "ordinary sovereign
argum

ent[s]" to deny a rem
edy to an individual who has

im
m

unity presum
ptions m

ay not apply"). This is well
suffered an "adverse effect" caused by an "intentional or

dem
onstrated by this Court's decisions in Canadian Aviator,

willful" violation of the Privacy Act - despite clear language
Ltd. v. United States, 324 U.S. 215 (1945), and Am

erican
providing one in the form

 of statutory dam
ages - would fout

Stevedores, Inc. v. Porello,
330 U.S.

446 (1947). Each
this Court's "preference for com

m
onsense inquiries over

involved interpretation of the Public Vessels Act, ch. 428, 43
form

alism
," even where a statute waives sovereign im

m
unity.

Stat.
1112 (1925), which clearly waived the United States'

W
illiam

s, 514 U.S. at 536. M
oreover, doing so would set a

im
m

unity from
 suit "for dam

ages caused by a public vessel of

"clear language" bar so high as to m
ake it diffcult for

the United States." Id § 1.
Congress ever to surm

ount. At worst, this would threaten
In Canadian Aviator, the governm

ent argued that the
words

Congress' suprem
acy in legislative m

atters; at best, it would
"caused by" in the Public Vessels Act m

eant that suits could
force Congress back to the drawing board repeatedly to

be brought only when a "collision" with a public vessel led to
achieve a clearly-intended waiver, wasting valuable tim

e and
dam

ages. 324 U.S. at 222. The Court acknowledged that
"the

legislative resources. See J. Nagle, W
aiving Sovereign

general history of the Act ... does not establish that the
statute

Im
m

unity In an Age of Clear Statem
ent Rules, 1995 W

is. L.
necessarily extends to the noncollision cases in view of the

Rev. 771, 819-20, 826.
rule of strict construction of statutory waiver of sovereign

Second, the sovereign im
m

unity canon of construction
im

m
unity." Id. But the Court held the sovereign im

m
unity

applies only to the questions of (i) whether the governm
ent

canon of construction inapplicable to this causation
question;

has waived its right to be sued by the plaintif (see, e.g„
the "broad statutory language authorizing suit ... is not to be

United States v. Sherwood, 312 U.S. 584, 587-88 (1941)); and
thwarted by an unduly restrictive interpretation." Id.

(ii) whether the governm
ent has waived its right to be subject

The governm
ent contended in Am

erican Stevedores that
the

to a given rem
edy (see, e.g., Lane v. Pena, 518 U.S. 187, 191

word "dam
ages" in the Public Vessels Act effected a waiver

(1996) (m
onetary rem

edies); United States v. Nordic Village,
to liability for "dam

age to property," but not "injury to the
Inc., 503 U.S. 30, 34-35 (1992) (sam

e); Library of Congress
person."

330 U.S. at 450. The Court refused to parse the
v. Shaw, 478 U.S. 310, 314-15 (1986) (interest)). There is no

word "dam
ages" this way pursuant to a sovereign im

m
unity
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canon. The United States had plainly consented to m
onetary

A. Awarding
$1,000

Statutory Dam
ages To Any

dam
ages rem

edies, and the Court could not "believe that the
Individual W

ho Proves An "Adverse Effect" Caused
Public Vessels Act, read in the light of its legislative history,

By An "Intentional O
r W

illful" Violation O
f The

evinces a Congressional intent only to provide a rem
edy to the

Privacy Act Fulfills The Act's Purposes As
owners of dam

aged property." Id at 454.
Expressed In Its Text And Legislative History

The sam
e analysis applies in this case. The Privacy Act

The object and policy of the Privacy Act are plain.
clearly waives the United States' im

m
unity to suit and to

Congress found that a "right to privacy is a personal and
m

onetary rem
edies. The question at issue is the type of proof

fundam
ental right protected by the Constitution of the United

that an individual m
ust produce to recover m

onetary relief.
States." Pub. L. No. 93-579 § 2(a)(4). The Act "provide[s]

This is a subsidiary question of the Privacy Act's operation to
certain safeguards for an individual against an invasion of

which the sovereign im
m

unity canon does not apply.
personal privacy," chief am

ong them
 m

aking federal agencies
"subject to civil suit for any dam

ages which occur as a result
II. THE AVAILABILITY O

F STATUTO
RY DAM

AG
ES

of willful or intentional action which violates any individual's
THAT DO

 NO
T REQ

UIRE PRO
O

F O
F ACTUAL

rights under th[e] Act." Id §§ 2(b), 2(b)(6) (em
phasis added).

DAM
AG

ES FULFILLS THE PRIVACY ACT'S
Congress intended the civil rem

edies provision to "encourage
PURPO

SES AND IS CO
NSISTENT W

ITH O
M

B'S
the widest possible citizen enforcem

ent through the judicial
PRIVACY ACT G

UIDELINES
process." S. Rep. No. 93-1183, at 83, reprinted in Source

The object and policy of the Privacy Act, as expressed in
Book at 236; accord H.R. Rep. No. 93-1416 at 15, reprinted

both its text and legislative history, confirm
 that the civil

in Source Book at 308 ("best m
eans" to enforce the Act is

rem
edies provision was intended to rem

edy the harm
s that

"constant vigilance of individual citizens backed by legal
typically result from

 a privacy invasion and to encourage
redress"). Thus, the Act posits civil suits as serving two
goals:

robust enforcem
ent of the Act's privacy protections. These

(1) to rem
edy the harm

 typically caused by a privacy
violation,

purposes are fulfilled only if the civil rem
edies provision is

not just that quantifable as "actual dam
ages"; and (2) to

deter
interpreted in accordance with its plain text - to award $1,000

federal agencies from
 violating the Act's privacy protections.

in statutory dam
ages to an individual who proves an "adverse

"In determ
ining the m

eaning of [a] statute," this Court
efect" caused by an agency's "intentional or willful" violation

"look[s] not only to the particular statutory language, but to
the

of the Act. Furtherm
ore, O

M
B's longstanding Privacy Act

design of the statute as a whole and to its object and policy."
G

uidelines, prom
ulgated within m

onths of the Act's efective
Crandon v. United States, 494 U.S.

152,
158 (1990). The

date, confirm
 that a $1,000 statutory dam

ages award under the
Act's civil rem

edies provision serves its rem
edial and

deterrent
Act is not conditioned on proof of "actual dam

ages."
functions when it awards $1,000 statutory dam

ages to an
individual who proves an "adverse efect" caused by an
"intentional or willful" violation. Privacy is a dignitary
interest, and "in a great m

any of the cases" in which this
interest is invaded "the only harm

 is affront to the plaintiff's
dignity as a hum

an being, the dam
age to his self-im

age, and
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the resulting m
ental distress."

2 D. Dobbs, Law of Rem
edies

deny all relief to the injured person, and thereby relieve the
§ 7.1.1 (2d ed.

1993); accord, e.g., Tim
e, Inc. v. Hill, 385 U.S.

wrongdoer from
 m

aking any am
end for his acts").

374, 384 n.9 (1967). These are real harm
s or, in the parlance

of the Privacy Act, "adverse effects." Indeed, when, as in this
If the Act does not provide a rem

edy in these
circum

stances,
then few Privacy Act suits can be brought successfully, if they

case, a federal agency discloses a social security num
ber, the

can be brought at all. This would m
arkedly reduce - if not

em
otional distress is com

pounded by the well-founded fear of
elim

inate outright - the Act's capacity to rem
edy existing

consequences like identity thef, a crim
e rapidly growing in

privacy violations and deter future privacy violations. This
frequency and severity. See G

eneral Accounting O
ffce Report

weakening effect would be am
plifed by the Act's already

02-352, Social Security Num
bers: G

overnm
ent Benefts From

signifcant barriers to recovery. The Privacy Protection Study
SSN Use But Could Provide Better Safguards 13-14 (2002).

Com
m

ission's review of the Act noted that "[t]he vast num
ber

W
hen a worst-case scenario like identity thef m

aterializes,
of system

s involved, the need to establish willful or intentional
the individual will likely be able to quantify som

e "actual
behavior on the part of the agency, and the cost and tim

e
dam

ages." But for those individuals who are fortunate enough
involved in bringing a law suit, ofen m

ake enforcem
ent by the

to avoid the worst case, the "adverse effect" of em
otional

individual im
practical." Privacy Protection Study Com

m
'n,

distress that results from
 the privacy invasion is nonetheless

Personal Privacy in an Inform
ation Society 529 (1977); see

real, albeit diffcult to quantify for purposes of establishing
Pub. L. No. 93-579 §§ 5(b)-(d) (creating the Com

m
ission and

actual dam
ages - as is true in all types of privacy invasion

authorizing the study). Congress and com
m

entators agree that
claim

s. See 2 Dobbs, supra, § 7.2; Restatem
ent (Second) of

the "intentional and willful" level of culpability a Privacy Act
Torts § 652H cm

t. b (1977).6 Providing a statutory dam
ages

plaintiff m
ust dem

onstrate is a form
idable barrier. See

rem
edy in these situations ensures that the Act reaches all

Analysis of House and Senate Com
prom

ise Am
endm

ents to the
those Congress intended to protect by providing an incentive

Federal Privacy Act, 120 Cong. Rec. 12,243 (daily ed. Dec.
to bring suit even when actual dam

ages cannot be proven.
18,

1974), reprinted in Source Book at
858,

861-62
This in turn ensures that robust civil enforcem

ent of the Act
[hereinafter Analysis of House and Senate Com

prom
ise]; 2 B.

will deter agency violations. See Story Parchm
ent, 282 U.S.

Braverm
an & F. Chetwynd, Inform

ation Law § 21-3.3.3
at 563 (where the wrong is "of such a nature as to preclude the

(1985);
2

J. O
'Reilly, Federal Inform

ation Disclosure
ascertainm

ent of the am
ount of dam

ages with certainty, it
§§ 22.30, 22.57 (3d ed. 2000).

would be a perversion of fundam
ental principles of justice to

The legislative history leading to the fnal version of
Section 552a(g)(4) confrm

s that Congress carefully crafed a
m

eans of ensuring that harm
s sufered as a result of a violation

'See also, e.g Scrim
geour, 149 F.3d at 327 n.11 ("Actual dam

ages for the
of the Act would be rem

edied, that adversely afected
invasion of privacy ... can be hard to quantify."); M

ichaels v. Internet
individuals would have adequate incentive to enforce the Act,

Entm
't G

roup, Inc., 5 F. Supp. 2d 823, 842 (C.D. Cal. 1998) ("Although
and that the Act would deter future agency violations. It also

m
onetary dam

ages are available for [privacy] injuries, they are diffcult to
installed checks - an "intentional and willful" culpability

quantify... ."); W
illiam

s v. Poulos, 801 F. Supp. 867, 874 (D. M
e. 1992)

("Invasion of privacy ... inflicts dam
age which is both diffcult to quantify

standard and a $1,000 cap on statutory dam
ages - to ensure

and im
possible to com

pensate fully with m
oney dam

ages."), af'd, 11
F.3d
271 (1st Cir. 1993).
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that the Act would not expose the United States to excessive
Source Book at 288

Several House m
em

bers, however,
liability.

specifcally noted their concern that

Section
552a(g)(4) em

erged as a com
prom

ise between
Actual dam

ages resulting from
 an agency's m

isconduct
Senate and House bills. The Senate bill would have m

ade the
will, in m

ost cases, be diffcult to prove and this will often

United States liable for negligent privacy violations, with
effectively preclude an adequate rem

edy at law. M
oreover,

liability m
easured as "any actual and general dam

ages
if we are concerned with effectively deterring the willful,

sustained by any person but in no case shall a person entitled
arbitrary, or capricious disclosure or transfer of protected

to recovery receive less than the sum
 of $1,000." S. 3418

records, a provision perm
itting a court to assess punitive

§ 303(c)(1), reprinted in Source Book at 371. The Senate
dam

ages or, at the very least, liquidated dam
ages is

Com
m

ittee on G
overnm

ent O
perations specifcally

essential.

recom
m

ended the addition of a $1,000 statutory dam
ages

H.R. Rep. No. 93-1416, at 38, reprinted in Source Book at
provision as "liquidated dam

ages ... [to be] assessed against
330.

the agency for a violation of the Act." Source Book at 768. In
com

m
on-law and statutory contexts, recovery of "liquidated

The final version of the Act "represent[ed] a com
prom

ise
dam

ages" does not require any proof of "actual dam
ages."

between the two positions." Analysis of House and Senate

C. M
cCorm

ick, Dam
ages 622 (1935);

3
Dobbs, supra,

Com
prom

ise, reprinted in Source Book at 862. The House
§ 12.9(2); Rex Trailer Co. v. United States, 350 U.S. 148, 153-

bill's culpability standard was retained in slightly sofened
54 (1956) ("liquidated dam

ages" under the Surplus Property
form

 - an "intentional or willful" standard that is "som
ewhat

Act "serve a particularly useful function when dam
ages are

greater than gross negligence." Id The Senate's $1,000
uncertain in nature or am

ount or are unm
easurable"); Scofeld

liquidated dam
ages provision was added to the "actual

v. Telecable of O
verland Park, Inc., 751 F. Supp. 1499, 1521

dam
ages" provision in the House bill. Id at 851.

(D. Kan.
1990)

('liquidated dam
ages" under the Cable

The final Act thus allows individuals to recover som
e

Com
m

unications Policy Act "are properly awardable even
dam

ages for the dignitary harm
, and associated em

otional
without a showing of actual dam

ages"), rev 'd on other
distress, of a privacy invasion - m

ore ofen than not the only
grounds, 973 F.2d 874 (10th Cir. 1992).

harm
 associated with such a claim

.
2 Dobbs, supra, § 7.3(4).

The House bill would have m
ade the United States liable

This ensures that the civil rem
edies provision serves the Act's

for "willful, arbitrary, or capricious" violations, refecting a
goals to rem

edy the harm
s typically caused by a privacy

concern that the governm
ent's liability be constrained by a

violation and to deter future agency violations.
The

strict culpability requirem
ent. H.R. 16373 § 552a(g)(3)(A),

availability of liquidated dam
ages also provides an incentive

reprinted in Source Book at 288; see also Source Book at 926-
to "the widest possible citizen enforcem

ent through the
28 (House debate on culpability requirem

ent). The House bill
judicial process." S. Rep. No. 93-1183, at 83, reprinted in

m
easured liability as "actual dam

ages sustained by the
Source Book at 236. At the sam

e tim
e, the $1,000 cap on

individual as a result of the refusal or failure" to com
ply with

liquidated dam
ages, particularly when com

bined with the strict

privacy protections. H.R. 16373 § 552a(g)(3)(A), reprinted in
culpability elem

ent, m
itigates the risk of excessive governm

ent
liability.

2 Dobbs, supra, § 7.3(4).
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Finally, it is noteworthy that, as enacted, the Privacy Act's
B. O

M
B's Privacy Act G

uidelines Interpret The
civil rem

edies provision parallels com
m

on-law rem
edies in

Privacy Act To Allow A $1,000 Statutory Dam
ages

intentional torts generally, and privacy torts specifcally.
Award W

ithout Proof O
f Actual Dam

ages
Congress "legislate[s] against a background of com

m
on-law

Congress tasked the O
M

B to "develop guidelines and
adjudicatory principles" (Astoria Fed. Sav. & Loan Ass 'n v.

regulations for the use of agencies in im
plem

enting the
Solim

ino, 501 U.S.
104,

108 (1991)), and this Court often
provisions of' the Privacy Act and to "provide continuing

looks to this background to "defn[e] the elem
ents of dam

ages
assistance to and oversight of the im

plem
entation of the

and the prerequisites for their recovery" in federal statutes.
provisions [of the Act] by agencies." Pub. L. No. 93-579 § 6

Carey, 435 U.S. at 257-58. The Act defines liability for
(current version codifed at 5 U.S.C.

§
552a(v)). Seven

"intentional or willful" actions. At com
m

on law, intentional
m

onths afer the Act's effective date, O
M

B prom
ulgated the

torts (such as battery and false im
prisonm

ent) do not require
Privacy Act G

uidelines.
40 Fed. Reg. 28,948 (1975). The

proof of actual dam
ages as a prerequisite to recovery. See,

G
uidelines speak directly to the issue presented in this case,

e.g., M
cCorm

ick, supra, §
107. Rather, som

e am
ount of

interpreting Sections 552a(g)(1)(D) and (g)(4)(A) to m
ean that

dam
ages (even if nom

inal) is awarded to vindicate the legally
"[w]hen the court finds that an agency has acted willfully or

protected interest itself, to rem
edy harm

s presum
ed to result

intentionally in violation of the Act in such a m
anner as to

even if not quantifable, and to encourage suits to vindicate the
have an adverse effect upon the individual, the United States

protected interest.
2 Dobbs, supra, §§ 7.1(1), 7.1(2); see also

will be required to pay
actual dam

ages or $1,000,
Restatem

ent (Second) of Torts § 902 cm
t. a. The sam

e is true
whichever is greater

."
Id. at

28,970. O
M

B's
in com

m
on-law privacy torts, in which a plaintiff m

ay
"interpretation of the statute, like its legislative history,

"recover dam
ages for em

otional distress or personal
confirm

s what is clear from
 the statute's plain language."

hum
iliation that he proves to have been actually suffered by

W
im

berly v. Labor and Indus. Relations Com
m

 'n of M
o., 479

him
, if it is of a kind that norm

ally results from
 such an

U.S. 511, 522 (1987). Statutory dam
ages are not contingent

invasion." Restatem
ent (Second) of Torts § 652H cm

t. b. If
upon proof of actual dam

ages. Rather, they are an
alternative

quantifable, actual dam
ages are recoverable as well, but their

available to individuals who cannot quanti fyactualda mages
absence does not preclude any recovery at all. Id. cm

t. d; see
D. Elder, Privacy Torts § 2:10 (2002). Thus, an interpretation

O
M

B's interpretation is entitled to great respect for three

of the Privacy Act that allows statutory dam
ages for

reason.' First, O
M

B's interpretation is consistent with the
"intentional or willful" violations, even absent provable actual
dam

ages, conform
s with analogous com

m
on-law tort rem

edies
that serve the sam

e purposes Congress intended the Act to
' See generally United States v. M

ead Corp., 533 U.S. 218, 228 (2001)
serve.

("`The weight [accorded to an adm
inistrative] judgm

ent ... will depend
upon the thoroughness evident in its consideration, the validity of its
reasoning, its consistency with earlier and later pronouncem

ents, and
all
those factors which give it power to persuade ...."' (quoting Skidm

ore v.
Swift & Co., 323 U.S. 134,

140 (1944)). Lower federal courts have
afforded the G

uidelines "the deference usually accorded
interpretation of
a statute by the agency charged with its adm

inistration[.]" Albright
v.United States,
631

F.2d 915, 919 n.5 (D.C. Cir.
1980); accord, e.g.,
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Privacy Act's language, structure, context, and purpose.
See

CO
NCLUSIO

N
W

im
berly,

479 U.S. at
522. Second, O

M
B's G

uidelines
The judgm

ent of the court of appeals should be
reversed.

"`involve[] a contem
poraneous construction of a statute by

the
[agency] charged with the responsibility of setting its
m

achinery in m
otion; of m

aking the parts work effciently and
Respectfully subm

itted,
sm

oothly while they are yet untried and new. "' Power
Reactor
Dev. Co. v. International Union of Elec. Radio & M

ach.
W

orkers, 367 U.S.
396,

408 (1961)
(quoting Norwegian

DO
NALD B. AYER

Nitrogen Prods. v. United States, 288 U.S. 294, 315 (1933));
JACK W

. CAM
PBELL IV

accord, e.g., Alum
inum

 Co. ofAm
. v. Central Lincoln Peoples'

(Counsel of Record)
Util. Dist.,

467
U.S.

380,
389

(1984).
Third, O

M
B's

DO
M

INICK V. FREDA
interpretation is "longstanding" and unchanged in the 28 years

AM
AR D. SARW

AL
since its prom

ulgation, despite num
erous intervening

JO
NES DAY

am
endm

ents to the G
uidelines. See NLRB v. Bell Aerospace

51 Louisiana Avenue, N.W
.

Co. Div., 416 U.S. 267, 274-75 (1974).8
W

ashington, DC
20001-2113

Respect for O
M

B's interpretation, although not necessary
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to ground a holding that the Privacy Act awards $1,000
JO

SEPH E. W
O

LFE
statutory dam

ages without proof of actual dam
ages,

TERRY G
. KILG

O
RE

nonetheless confirm
s the soundness of such an interpretation.
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