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Medicare Secondary Payer

MSP Compliance Parts

• Past or reimbursement of “conditional 
payments” – See 42 USC 
1395y(b)(2)(B)(ii)

• Present or “Reporting” – See 42 USC 
1395y(b)(8) and 42 CFR §411.25

• Future or protecting Medicare’s interest 
because “payment [by a primary plan] 
can reasonably be expected to be made” 
– See 42 USC 1395y(b)(2)(A)(ii)
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Medicare Secondary Payer Act and the 
Medicare, Medicaid, and SCHIP Extension 
Act of 2007

What Do Risk Managers and Claims Adjusters Need To 
Consider in Resolving High Frequency, Low Severity Claims

James S. Price, ARM | Senior Consultant
Dee Hoppe  | Senior Consultant

General Overview – MSP Statue and Regulations

• Medicare Secondary Payer Statute (42 USC 1395y) has been in effect since 
December 5, 1980

• The purpose of the statute is to make Medicare a secondary-payer to anyone else 
whenever there is other Health Insurance or Liability Insurance, including:

• Workers’ compensation; 
• No-fault insurance;
• Liability insurance (including “self -insurance”)

• An entity becomes a “Primary payer” responsible to reimburse Medicare whenever 
there has been a settlement, judgment, or other payment for a claim in which:

• Medicare has made a “conditional payment” or
• Where the person may become  “Medicare eligible” within 30 months of the 

settlement (for workers’ compensation).

General Overview – MSP Statue and Regulations

The following entities have a legal duty to report potential claims to Medicare:

• Medicare beneficiaries (and their legal counsel)
• Providers of medical items or services (i.e. doctors, et al.)
• Insurers (and self -insurers) who had reason to believe they were dealing 

with a Medicare beneficiary (i.e. YOU!)

Medicare has historically focused its recovery efforts based on claims

reported to them by these sources
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Implications

The MSP statutes are focused on reimbursement to Medicare.

§ There are no obligations to Medicare until AFTER a settlement, judgment, or other 
payment. 

§ If Medicare has not paid “conditional payments” then there is no obligation to repay 
Medicare, even if the claimant is a Medicare beneficiary.

§ Contrary to popular belief, there are no statutes or regulations that create a legal duty 
to “protect” Medicare’s interests.

§ Medicare does have strong rights of recovery against primary payers. Your primary 
duty is to protect your company against potential actions by Medicare.

General Overview – MSP Statute and Regulations

§ The MSP statutes have been almost universally ignored since their inception

§ Depletion of the Medicare Trust Fund has caused the Federal government to focus on 
enhancing revenue streams to Medicare

§ The enactment of the Medicare and Medicaid SCHIP Extension Act of 2007 added 
new stringent reporting requirements to the existing MSP statutes and regulations. 

It did not change any of the existing statutory or regulatory requirements that 
existed prior to MMSEA 111

§ The duties and obligations owed by a “primary payer” before MMSEA still exist after 
the enactment of the regulation

Implications

§ There are no absolute rights and wrongs when it comes to MSP compliance, only 
decisions and consequences.

§ Decisions need to be based on a dispassionate analysis of the MSP statutes and 
regulations measured against potential consequences if the statutes are not followed.

§ Purpose of MMSEA is to provide Medicare with a database for pursuing recovery of 
“conditional payments.”

§ Simply put, Medicare can only pursue those claims it knows about.
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Implications

§ There is NOTHING in the statutes or regulations that creates a duty to “protect 
Medicare’s interests.” 

§ Primary take-way: Risk Managers need to take steps to protect their companies’ 
interests against potential claims/actions by Medicare.

§ Risk Managers need to decide how or what claims need to be reported to Medicare 
and the associated risks associated with that decision for their company

Medicare needs to be involved:  Mandatory Reporting 
Thresholds

§ October 1, 2011 to December 31, 2012  - $0 to $5,000* 

§ January 1, 2013 through December 31, 2013  -$0 to $2,000* 

§ January 1, 2014 through December 31, 2014  - $0 to $600
* and below are exempt from reporting 

§ Note that Liability claims [also referred to as “total payment obligation to claimant’ or 
“TPOC”] settled prior 10-1-2011 are not reportable under MMSEA

§ Any TPOC claim settled after 10-1-11 in excess of the threshold will need to be 
reported during the RRE’s reporting window Q1 2012

Implications

§ Because all claims involving a Medicare beneficiary need to be reported to Medicare, 
what does the Risk Manager or Claims Manager need to consider?

– Risk Managers should weigh the risk to your firm if a claim involving a Medicare 
beneficiary is resolved but the settlement is not reported to Medicare

– Risk Managers should determine your company’s appetite for risk vs. the cost 
savings with your current handling procedures

– If a claim involving a Medicare beneficiary falls outside my company’s appetite for 
risk, how should those claims be managed differently?
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Key Regulations involving MSP – Liability Claims Resolution               
42 CFR 411, et seq.

Under the regulations, primary payers have always had a duty to report
claims under the MSP.   42 CFR 411.25(a) states:

If a primary payer learns that CMS has made a Medicare primary payment 
for services for which the primary payer has made or should have made 
primary payment, it must give notice to that effect to the Medicare 
intermediary or carrier that paid the claim.

§ There were no reporting thresholds or penalties for not reporting claims prior to 
MMSEA

§ Subsequent to MMSEA there are reporting thresholds and a $1,000 per day / per 
claim penalty for not reporting claims to Medicare.

Implications

§ With the MMSEA legislation there are now specific penalties for not reporting claims 
to Medicare ($1,000 per day / per claim).

§ Medicare will not accept TPOC claims that are reported that fall UNDER the 
established thresholds

§ Medicare’s recovery efforts have historically been dependent on Medicare 
beneficiaries, providers of items and services, and “primary payers’ reporting those 
situations to Medicare

§ Post-MMSEA, with mandatory reporting of Medicare claims, Risk Managers need to 
decide how to report, and what claims need to be reported to Medicare. 

Key Regulations involving MSP – Liability Claims Resolution               
42 CFR 411, et seq.

Medicare’s right to pursue recovery is broad and strong

Medicare has both a direct right of recovery as well as subrogation 
rights:

411.26 Subrogation and right to intervene.
(a) Subrogation. With respect to services for which Medicare 

paid, CMS is subrogated to any individual, provider, 
supplier, physician, private insurer, State agency, attorney, 
or any other entity entitled to payment by a primary payer.

(b) Right to intervene. CMS may join or intervene in any action 
related to the events that gave rise to the need for services 
for which Medicare paid. 
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Key Regulations involving MSP – Liability Claims Resolution               
42 CFR 411, et seq 

Under the statutes and regulations, what is Medicare entitled to recover?

Under 42 CFR 411.25(c)(1)(i) and (ii), Medicare is entitled to the lesser of:
(i) The amount of the Medicare primary payment. 
(ii) The full primary payment amount that the primary payer is obligated to 

pay under this part without regard to any payment, other than a full primary 
payment that the primary payer has paid or will make, or, in the case of a 
primary payment recipient, the amount of the primary payment. 

§ If Medicare is required to file suit to recover their conditional payments they are 
entitled to twice the amount of their recovery. 

§ Once a “primary payment” is made by a primary payer, they are subject to the MSP.

Key Regulations involving MSP – Liability Claims Resolution               
42 CFR 411, et seq.

Will Medicare pursue recovery against ALL Primary Payers, regardless of 
the amount?

§ § 411.28 Waiver of recovery and compromise of claims.
(a) CMS may waive recovery, in whole or in part, if the probability of recovery, or the 
amount involved, does not warrant pursuit of the claim

§ Current legislation sponsored by the Medicare Advocacy Recovery Coalition 
[“MARC”] may create new statutory thresholds - Stay tuned!

§ Thresholds will likely be based on the federal government’s cost calculus of 
cost/benefit of recovery

Key Regulations Involving MSP – Liability Claims Resolution               
42 CFR 411, et seq.

§ Special Rules (42 CFR 411.24(i)):

In the case of liability insurance settlements and disputed claims under employer 
group health plans, workers' compensation insurance or plan, and no -fault 
insurance, the following rule applies:

If Medicare is not reimbursed as required … the primary payer must 
reimburse Medicare even though it has already reimbursed the 
beneficiary or other party. 
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Implications

§ If claim is settled with Medicare beneficiary without resolving Medicare’s 
reimbursement rights, your company may have to pay that claim twice (potentially 3x 
if litigation is initiated by the federal government)

§ Medicare may pursue recovery from either the Medicare beneficiary or the primary 
payer

§ Medicare’s rights are not limited by the settlement agreement between the parties. 
Medicare chooses who they want to pursue

§ Medicare has the right to cut-off a Medicare beneficiary’s future benefits (either social 
security or Medicare benefits) if Medicare is not reimbursed its conditional payments

§ Currently three (3) year statute of limitations (pending appeal in US v. Stricker )

Your Questions on Settling the Low Severity High Frequency 
Claim

Q - Can minor GL claims continue to be resolved at the corporate level?

A – Yes, depending on the Risk Manager’s and company’s tolerance for Risk 

Q – At what point does Medicare need to be involved?

A – If claims fall outside the reporting thresholds they do not need to be reported. If 
claims fall within the reporting thresholds, reporting is mandatory.

Your Questions on Settling the Low Severity High Frequency Claim

Q – How should a corporate risk department report to Medicare?

A – Potential Medicare claims can be reported by a Third Party Administrator, a 
registered “reporting agent” or directly to Medicare. 

Q – How should releases be drafted?

A – Complex issue: 

– One size does not fit all. 
– Language needs to be customized to fit the company’s appetite for risk and with 

customer service issues in mind
– Example: If Medicare asserts its rights, and release of Medicare is left to your 

customers/claimants, how will they view your company when their Medicare  
benefits are suspended? Release documents need to be customized to meet     
your goals.
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Your Questions on Settling the Low Severity High Frequency 
Claim

Q – How should checks be issued?

A – It will depend upon how your company decides how to manage the claim. 
Simply putting Medicare’s name on the check without prior agreement with 
the claimant as a condition of  the settlement generally are not enforceable.

Q – Do we simply need to notify Medicare or do we need to “set aside” funds?

A – At this time there are no statutes, regulations, CMS Manuals or internal 
CMS memoranda (as there are with WC claims) that require future medicals 
be “set aside” for Medicare. Some have suggested that if the settlement 
agreement makes an allocation for future benefits, then these future benefits 
are subject to future Medicare recovery. This is a controversial issue. We 
generally do not recommend allocations in a release under current statutes 
and regulations, especially in small value, high frequency claims.

Your Questions on Settling the Low Severity High Frequency 
Claim

Q – Are gift cards considered part of the settlement?

A – Yes. All forms of payment that serve as consideration to release 
responsibility of a primary payer for injuries to a Medicare beneficiary in 
which Medicare has paid conditional payments are subject to the MSP and 
MMSEA.  The market value of the gift card and not the gift card costs to your 
company will be considered when applying MMSEA thresholds for reporting 
to Medicare. If multiple gift cards are given, it will  be the total amount of the 
multiple gift cards that will be used (in addition to any cash payments) to 
establish if the MMSEA threshold has been reached.

Important Web-sites

MARC (Medicare Advocacy Recovery Coalition)

www.marccoalition.com

CMS

www.cms.hhs.gov/MandatoryInsRep/01_Overview.asp
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Aon’s Disclaimers To Keep Its Lawyers Happy!

§ We are not attorneys. 

§ Nothing in  this presentation should be considered as legal advice or 
construed as constituting the practice of law.

§ Any specific questions regarding your claims administration should be 
reviewed with your legal counsel and consultants. We encourage you to seek 
advice from your attorney and/or insurance/risk management advisors and 
consultants.

Thank you for your participation today! 

To receive copies of this presentation please give us 
your business card and we will e-mail it to you
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Medicare set-asides and personal injury cases - what is the practitioner to do?
1
 

The Medicare Secondary Payer ("MSP") statute makes Medicare the secondary payer "in 

any case where care can be paid for under any liability insurance policy."
2
 The MSP 

statute affects personal injury and workers' compensation clients and attorneys in two 

ways. 

The first has to do with any medical bills related to the client's personal injury or workers' 

compensation case that Medicare pays for prior to any settlement or judgment in that 

case. In such a situation, Medicare has a statutory lien on the client's file for the amount 

of its payments, and, if the client settles the case or receives a judgment in the case, the 

client must repay Medicare for all bills that Medicare paid. 

The second has to do with settlements of most workers' compensation cases exceeding 

$25,000 where the settlement will close out medical expenses. In this type of settlement, 

if the client anticipates receiving medical treatment for the injury after the settlement and 

is either on Medicare or reasonably expects to become a Medicare beneficiary within 30 

months of the settlement date, the client must allocate a specified portion of the 

settlement to what is called a Medicare set-aside account ("MSA"). 

An MSA is a separate account that the client will use to fund his/her reasonably expected 

post-settlement medical bills that are related to the injury in question. Medicare will not 

pay for future related medical expenses until the properly funded and approved MSA is 

exhausted. 

The size of the MSA is usually determined by a financial consultant who is retained by 

either the client's lawyer or the insurer. The consultant will review the client's medical 

records and make a recommendation as to how much money should be placed in the 

MSA. The consultant's report will then be sent to the administrator of Medicare, the 

Centers for Medicare & Medicaid Services ("CMS"), formerly known as the Health Care 

Financing Administration ("HCFA"), for approval. Upon approval, the MSA will be 

funded from the settlement proceeds. After it is funded, the client must file yearly 

accountings with CMS until the account is exhausted. If an MSA is not set up in a case 

where CMS thinks that it should be, CMS may suspend or stop Medicare payments. 



Recently, personal injury lawyers have been questioning whether MSAs must be funded 

in settlements of personal injury cases where the client anticipates incurring future related 

medical expenses and is either on Medicare or reasonably expects to be on Medicare 

within 30 months of settlement. A thorough review of the MSP statute, its legislative 

history, its related regulations, CMS's manuals and memoranda, the case law, and the 

federal government's pleadings in litigation involving MSAs shows that MSAs are not 

currently required in settlements of personal injury cases. The American Association for 

Justice ("AAJ") takes the same position. In a message dated Aug. 11, 2009, that was e-

mailed to all AAJ members, AAJ President Anthony Tarricone wrote that "statements 

from CMS, and other federal entities, make clear that the agency does not require set-

asides for liability claims." 

As previously stated, the MSP statute makes Medicare the secondary payer "in any case 

where care can be paid for under any liability insurance policy." This language can be 

read to implicitly authorize, but not require MSAs. Neither the MSP statute, nor its 

legislative history,
3
 contains any language that addresses or describes MSAs or explains 

how the MSP statute is to be applied to medical bills incurred after a personal injury or 

workers compensation settlement or verdict. 

Since the MSP statute and its legislative history do not explicitly require MSAs in tort 

cases, the regulations promulgated in support of the statute, 42 C.F.R. Part 411, Subparts 

C and D, should be reviewed. Subpart C addresses workers' compensation cases and 

subpart D addresses personal injury cases. However, subpart D contains no regulations 

that mention the settlement of tort cases. The only regulations in subparts C or D that 

address what must be done when a client expects to incur future medical bills after 

settling a case are §§411.46 and 47 in subpart C, but these regulations are specifically 

limited to settlement of workers' compensation cases. 

A review of the original Notice of Proposed Rules in the Federal Register confirms this 

reading of the regulations. In outlining the proposed Subpart C, HCFA wrote, "The 

workers' compensation rules need revision to remove outdated content and to make them 

consistent with the rules pertaining to other types of insurance that are primary to 

Medicare."
4
 

In summarizing the proposed subpart D, HCFA wrote nothing about settlement of tort 

lawsuits. One can thus reasonably conclude that the regulations indeed neither require 

MSAs in tort settlements, nor authorize CMS to demand an MSA in tort settlements. 

Since the statute and its related regulations do not address MSAs in tort settlements, 

CMS's memoranda and manuals should be reviewed to determine if CMS ever put the 

public on notice that it contended that MSAs were required in tort settlements. Although 

Congress enacted the MSP statute in 1980, and the Department of Health and Human 

Services ("DHHS"), the parent agency of CMS, promulgated the regulations in 1989, 

CMS did not lay out a procedure for setting up and filing MSAs until July 2001, when it 

disseminated a memorandum by then CMS Deputy Director Parashar B. Patel titled 



"Workers' Compensation: Commutation of Future Benefits" ("the Patel Memo").
5
 The 

Patel Memo begins as follows: 

Medicare's regulations (42 C.F.R. 411.46) and manuals (MIM 3407.7 & 3407.8 

and MCM 2370.7 & 2370.8)
6
 make a distinction between lump sum settlements 

that are commutations of future benefits and those that are due to a compromise 

between the Workers' Compensation (WC) carrier and the injured individual. 

This Regional Office letter clarifies the Centers for Medicare & Medicaid 

Services (CMS) policy regarding a number of questions raised recently by several 

Regional Offices (RO) concerning how the RO should evaluate and approve WC 

lump sum settlements to help ensure that Medicare's interests are properly 

considered. 

The Patel Memo continues, "It is important to note that set-aside arrangements are only 

used in WC cases that possess a commutation aspect: they are not used in WC cases that 

are strictly or solely compromised cases."
7
 Since the Patel Memo, CMS has issued a 

number of other formal Memoranda on MSAs. All can be found on CMS's Web site, and 

all repeatedly refer to "WC," "WC cases," "WC carriers" and "WC benefits," but not to 

personal injury cases. Only one memorandum refers to third-party liability cases or 

settlements in liability cases: the April 22, 2003 memorandum, which addressed liability 

cases only in the context of a work-related injury in which a third party case also exists. 

The relevant language is in FAQ #19, which states: 

19) Does CMS require that a Medicare set-aside arrangement be established in 

situations that involve both a WC claim and a third party liability claim? 

Answer: Third party liability insurance proceeds are also primary to Medicare. 

To the extent that a liability settlement is made that relieves a WC carrier from 

any future medical expenses, a CMS approved Medicare set-aside arrangement is 

appropriate. This set-aside would need sufficient funds to cover future medical 

expenses incurred once the total third party liability settlement is exhausted. The 

only exception to establishing a Medicare set-aside arrangement would be if it 

can be documented that the beneficiary does not require any further WC claim 

related medical services. A Medicare set-aside arrangement is also unnecessary if 

the medical portion of the WC claim remains open, and WC continues to be 

responsible for related services once the liability settlement is exhausted.
8
 

CMS's manuals only address the application of MSAs in the context of workers' 

compensation cases. No manual refers to MSAs in the context of liability settlements. A 

brief example of CMS's position can be seen in its MSP manual, which addresses the 

procedure that CMS will follow in processing settlements in workers' compensation 

cases. The MSP manual has a subchapter titled "Recoveries from Liability Insurance 

Including No-Fault Insurance, Uninsured, or Under-Insured Motorist Insurance." This 

subchapter addresses Medicare's right to a payback from the settlement proceeds of a tort 

case, but only in the framework of Medicare's lien for payments previously made.
9
 This 

subchapter contains no language about MSAs.
10

 



The review of CMS's regulations, memoranda and manuals has shown that the 

regulations requiring MSAs indeed apply only to workers' compensation cases, that CMS 

has only considered those regulations to apply to workers' compensation cases, and that 

CMS has never considered the regulations to apply to personal injury cases. 

This was also the conclusion of a University of Pittsburgh law student who published a 

note in the University of Pittsburgh Law Review in 2006 that stated, inter alia, "The 

regulations dealing with Medicare as a secondary payer to post-settlement medical 

expenses are specific to worker's compensation, [which weakens] the argument that the 

MSP statute applies to future medical expenses in personal injury cases."
11

 The note 

continued, "Even if the MSP statute arguably applies to a specific allocation of future 

medical expenses in personal injury cases, Medicare's authority to disregard a settlement 

allocation that appears to shift costs onto Medicare refers only to the treatment of a 

'work-related condition.'"
12

 

The case law was reviewed next. However, there is no case law that addresses how 

MSAs should be applied. There are not even any recorded appeals from CMS's reviews 

of proposed MSAs in workers' compensation cases. Accordingly, the pleadings in the 

very few cases against DHHS with respect to the MSP statute were reviewed in order to 

determine if DHHS has ever taken a legal position on the purpose of MSAs. Such 

pleadings would of course constitute judicial admissions. At least two such cases exist 

and, in each of these cases, DHHS explained the need for MSAs only in the context of 

the settlement of workers' compensation cases, and even conceded that MSAs are not 

mandatory in workers' compensation cases.
13

 These judicial admissions by DHHS 

strengthen the points that the MSA process is for workers' compensation settlements 

only, that current Medicare regulations do not require MSAs in tort settlements, and that 

DHHS (and thus, CMS) does not take the position that MSAs are required in tort 

settlements. 

Even though CMS does not currently take the position that MSAs are required in tort 

settlements, it could certainly begin to take such a position at any time. If, however, CMS 

were to take this position without promulgating regulations authorizing it to do so, its 

action would be unenforceable as a matter of administrative law for several reasons. 

First, there are no regulations that require MSAs in tort settlements, so any attempt by 

CMS to require them would be invalid unless DHHS promulgated such regulations.
14

 

Review of the MSP statute shows that Congress did not delegate the authority to DHHS 

to require MSAs in the settlement of tort cases without promulgating regulations that 

authorize CMS to do so. The MSP statute provides: 

No rule, requirement, or other statement of policy (other than a national 

coverage determination) that establishes or changes a substantive legal 

standard governing the scope of benefits, the payment for services, or the 

eligibility of individuals, entities, or organizations to furnish or receive services 

or benefits under this subchapter shall take effect unless it is promulgated by 

the Secretary by regulation under paragraph (1).
15

 



The Supreme Court has held that a "substantive rule" is a legal standard "affecting 

individual rights and obligations,"
16

 or one that "implement[s]" a statute.
17

 Another well-

known description of "substantive rule[]" is one that "effect[s] a change in existing law or 

policy."
18

 In contrast, an interpretive rule is a rule that is "issued by an agency to advise 

the public of the agency's construction of the statutes and rules which it administers."
19

 

Accordingly, if CMS were to decide that its existing regulations and/or manuals 

require an MSA in a tort settlement, such an action would clearly effect a change in 

existing law or policy, and would thus create a new substantive legal standard which 

could not be implemented without being properly promulgated.
20

 For the same 

reason, CMS could not simply amend its manuals to require an MSA in a tort 

settlement without properly promulgating them. 

Second, if CMS were to require an MSA in a tort settlement without promulgating new 

regulations authorizing it to do so, CMS would not be entitled to the deference that courts 

accord an administrative agency's construction of its own regulations under Chevron, 

U.S.A., Inc. v. Natural Resources Defense Council.
21

 Even the revision of the CMS 

manuals or the issuance of a new memorandum would be an insufficient basis for this 

new practice. In this regard, the Supreme Court has held, "Interpretations such as those in 

opinion letters - like interpretations contained in policy statements, agency manuals, and 

enforcement guidelines, all of which lack the force of law - do not warrant Chevron-style 

deference."
22

 

Without specific regulations requiring MSAs in tort settlements, any demand by 

CMS that a Medicare recipient create an MSA in a tort settlement, or any threat by 

CMS to cease a Medicare recipient's Medicare benefits, should be deemed as 

nothing more than an agency litigating position. The Supreme Court has held that 

Chevron deference will not be applied to "agency litigating positions that are wholly 

unsupported by regulations, rulings, or administrative practice."
23

 

Third, any demand by CMS that a Medicare recipient create an MSA upon settling a 

personal injury case or any threat by CMS to cease a Medicare recipient's Medicare 

benefits on the grounds that the recipient would violate the administrative law fair notice 

doctrine. This rule holds that the public is entitled to fair notice of an administrative 

agency's interpretation of the statutes that it administers and of the regulations that it has 

enacted. The District of Columbia Court of Appeals has summarized this doctrine as 

follows: 

If, by reviewing the regulations and other public statements issued by the agency, 

a regulated party acting in good faith would be able to identify, with 

'ascertainable certainty,' the standards with which the agency expects parties to 

conform, then the agency has fairly notified a petitioner of the agency's 

interpretation.
24

 

The court continued by stating that when "the regulations and other policy 

statements are unclear, where the petitioner's interpretation is reasonable, and 



where the agency itself struggles to provide a definitive reading of the regulatory 

requirements, a regulated party is not 'on notice' of the agency's ultimate 

interpretation of the regulations, and may not be punished."
25

 Because neither the 

Medicare regulations, nor CMS's manuals, letters and memoranda, require MSAs in 

personal injury settlements, CMS has not to date provided the public with fair notice that 

MSAs are required in personal injury settlements.
26

 

Of course, CMS may make this whole argument moot by promulgating regulations 

requiring MSAs in personal injury settlements, but, for now, personal injury lawyers 

should take the position that MSAs are not required in settlements of non-workers' 

compensation personal injury cases. 
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