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US Customs and Border Protection ("CBP") takes a very strict interpretation of "misrepresentation" 
relating to Electronic System for Travel Authorization ("ESTA") applications, which are required for every 
applicant seeking to enter the US using the Visa Waiver Program ("VWP").  Visa applicants and their 
attorneys have recently noted that CBP Officers are refusing entry and issuing expedited removal orders 
against VWP applicants who have been refused visas under 221(g) and did not report the visa refusal or 
"denial" on their ESTA applications. Unfortunately, many embassies and consulates, including those 
located in London and Tokyo, are not providing visa applicants with notice that the 221(g) refusal or 
request for additional documents is considered a visa "denial" for ESTA applications purposes.  

The Department of State ("DOS") is in the process of providing updated guidance to consular officers 
requiring that they make it clearer to visa applicants, both verbally and in writing, that 221(g) is a denial, 
although it may be overcome.  They may also recommend that consular officers advise travelers from 
VWP countries, who are refused visas under 221(g), to answer "yes" to question F on the ESTA 
application. DOS is also working with CBP to create a help topic in ESTA advising that if a traveler has 
ever applied for a U.S. visa and has not or did not receive the visa for any reason, the traveler should 
answer "yes" to question F.  

NOTICE: You have received this message from Nelson Mullins. We periodically send out alerts 
electronically or survey those individuals who voluntarily give us their e-mail address. We hope you enjoy 
receiving this timely information.  

The information provided in this alert is intended only to provide general information on the subjects 
covered. The contents should not be construed as legal advice or a legal opinion. Readers should consult 
with legal counsel to obtain specific legal advice based on particular situations. 

 


