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Consider the following scenario:

e  Bob, your employee, is
headed to his job when he
hits the back of a school
bus loaded with twenty-five
children.

e Many of the children are
injured or worse.

e  Bob was exchanging text
messages with another
employee at work during
the time of the accident.

Questions: Do you have

enough insurance to weather

the coming storm? Shouldn’t
you have taken steps to keep

Bob from texting while he was

driving? (The parents of the

students and their attorneys
will think so, and so will the
public.)

Now, one more twist to the
story: What if Bob was off work,
on his way home, but texting a
coworker or talking on the
phone with your office when the
accident occurred? Are you off-
the-hook?

Probably not. Chances are that
the attorneys for the families of
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the injured children will sub-
poena Bob’s cell phone re-
cords. And when it's revealed
that Bob was talking to your
office, your company will
promptly be added to the suit
as the fall guy “with the deep
pockets,” as they say.

“... it's important
not to get
blindsided by an
advance in
technology that
outpaces your
employment

policies....”

But that’s not all the bad news.
If Bob’s injured too, he may be
able to claim worker’'s compen-
sation simply because he was
on the phone with your office.
In these situations some courts
have found that time on the
phone with their office is “work
time”.

In considering today’s techno-
logical landscape, it's important
not to get blindsided by an ad-
vance in technology that out-
paces your employment poli-
cies. The most common blind
spot is cell phone policies, or
rather, the lack thereof.

How does your company com-
municate with its employees?
Better yet, how do they commu-
nicate with you?

As illustrated by the scenario
above (“nightmare” might be
the better word), there are real
consequences when people
use their cell phones while driv-
ing. With ever increasing ef-
forts, states are recognizing the
dangers of cell phones in cars,
and, more specifically, the dan-
gers of DWT (“driving while
texting”). Numerous news or-
ganizations have chronicled the
unfortunate stories of those
who have lost loved ones be-
cause a driver was distracted
by his cell phone. Such situa-
tions have led many states to
take action, including Tennes-
see.

Governor Bredesen has re-
cently signed a new bill that
makes clear that DWT is
against the law. Tennessee’s
Attorney General has also
weighed in on the issue, issuing
an opinion in March 2009, that
made it clear that DWT is al-
ready against the law because
it constitutes unsafe driving.

Plaintiff’'s attorneys are looking
to capitalize on the situation,

meaning that unwary employ-
ers who find themselves em-
broiled in a DWT/cell phone
case will likely be met with
excessive demands. No
doubt the new law will be
used to establish that your
employee was negligent per
se by virtue of violating the
law, and to prove that your
company contributed to the
negligence by allowing him to
text or talk on a cell phone
while driving.

Your company must be pre-
pared. Our proposed solution
is an effective cell phone
policy. Such a policy will pro-
tect your company in several
ways. A good policy can:

e Define appropriate cell
phone usage;

e Limit your liability to
third parties; and

e  Limit your liability to your
own employees.

It's best to take action now to
prevent this sort of accident
from occurring in the first
place. If an accident were to
occur, nothing will keep you
from being sued. But that
does not mean that you're
without options.

(Continued on page 2)
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Our updated wehsite will he coming soon!
Check it out at http://www.jsylawfirm.com
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nationally known law firm serv-

q \ Phone: (901) 754-8001 ing the legal needs of employ-

Fax: (901) 754-8524 ers nationwide. From offices in

centrally located Memphis,
Tennessee, our firm has repre-
sented both private and public
sector clients in virtually every
state. The firm has earned the
highest AV rating from Martin-
dale-Hubbell Law Direc-
tory. Members of our firm have
authored leading texts and
significant articles in  well-
known publications on subjects
within the firm’s practice areas,
and are listed in the Best Law-
yers In America Directory.

E-mail: ayeiser@jsyc.com
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The key is building a good defense be-
fore an accident. Because if you wait
until after, you’ll need more than good
insurance. You’'ll need a good PR firm
too.

This newsletter is a free service of Jackson, Shields, Yeiser & Holt. The information contained
herein is provided for informational purposes only, and should not be construed as legal advice
regarding any specific situation or subject matter. If you would like to get more detailed informa-
tion regarding any subject, please contact our office at (901) 754-8001.




