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HENRIETTA +EATON+ ys. FEDERAL NATIONAL MORTGAGE ASSOCIATION & another.,LENll

Suffolk. october 3. 2011. - June 22' 2072

PTCSENT: IRELAND, C,]., SPINA, CORDY, BOTSFORD, GANTS' DUFFLY, & LENK, ]J.
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titiefsat". Negotiabte Instruments, Assignment, Note. ffofice, Foreclosure of

mortgage. Praitice, Clvil, Preliminary injunction, Summary process Summary
Process.

Statufe, Retroactive appl ication. tyords, "Mortgagee. "

CIVIL ACTION commenced in the Superior Court Department on April 8, 2011'

x570

A motion for a preliminary injunction was heard bY Frances A MclntYre' J'

A petition for interlocutory review pursuant to G. L. c. 231, g 118, first par., was considered in the Appeals
Court by Judd J. Carhaft, J., and a decision denying the petition was reported by him to a panel of that court.

The supreme Judicial court on its own initiative transferred the case from the Appeals court.

Richard E. Briansky (Joseph P' Calandrelli with him) for the defendants'

Samuel Levine (David A. Grossman & H. Esme Caramello with him) for the plaintiff'
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of the District of Columbia, & Asim Varma i9 Dou'glas M. Humphrey for

Robert NaPolitano, Prc se.

BOTSFORD, J. In this case, we address the propriety of a foreclosure by power of sale undertaken by a

.origig" nofO11- init OiO not hbld the underlying mortgage note. A judge in the Superior.Court.preliminarilv

enjoi"n"-O tn" defendant Federal National Mortgage Association (Fannie Mae) from proceeding with a summary

pr6...t uaion to evict the ptaintitr, nenrietta 
-eaion, 

from her home, following a foreclosure sale of the property

\sil ay the defendant Green iree Servicing, LLc lcreen Tree), as mortgagee. The judge ruled that

Eaton likely would succeed on the merits of her claim that for a valid foreclosure sale to occur, both

tr'e mo.tgage and the underlying note must be held bythe foreclosing party; and that.because Greel

iree stip"utiteO that it held only 
-tuton't 

mortgage, the foreclosure sale was void, and the defendants

therefore were not entifled to evict Eaton. Pursuant to G. L. c. 231, 5 118, first par., the defendants

p"iition"a a single justice of the Appeals cout for relief from the preliminary iniunction' The sinqle

justice denied the petition and reported his decision to a panel of that court' we transferred the case

to th is  cour t  on our  own mot ion.

For the reasons we discuss herein, we conclude as follows. A foreclosure sale conducted pursuant to a

power of sale in a mortgage must comply with all applicable statutory provisions, including in particular G L c'

ig3, S ', unO g. r_. c.ica, g 14. These statutes authorize a "mortgagee" to foreclose by sale pursuant to a

powei of sale in the mortgage, and require the "mortgagee" to provide notice and take other steps in

connection with the sale. The meaning of the teirn "mortgaqee" as used in the statutes is not free

from ambiguity, but we now construe the term to refer to the person or entity then holdinq the

ro.tgug. ind'also either holding the mortgage note or acting on behalf of the note holder. [FN2.l

iu rtn""i *" exercise our discretion to treat the construction announced in this decision as a new

interpretation of the relevant statute, only to apply to foreclosures under the power of sale where

statutory notice is provided after the date of this decision. We vacate the preliminary injunction and

remand the case to the Superior Court for further proceedings consistent with this opinion. IFN3l

*572

7. Background. lFN4l on September 12, 2007, Eaton refinanced the mortgage on her home in the

Roslindale s-ection of goston (Roslindale property) 6y executing a promissory note payable to Bankunited, FSB

iiiin[U"iLO, o. f"nder) for $iqS,OOO. fnat same aay, she also executed a mortgage, referred to in the

mortgage itself as a',[i]ecurity [i]nstrument." The mortgage is separate from, but_by its terms clearly

conn6ctid to, the promissory noli. fnu parties to the mortgage are Eaton as the "[b]orrower," Bankunited as

ine "[t]enaer," and Mo.tgag" Electronic h.egistration Systems, Inc. (MERS), tFNsl as the "mortgagee." [FN6l

under the mortgage executed by Eaton, MERS as mortgagee (or its assignee) holds legal title to the

Roslindale property with power of sale "solely as nominee" of the lender Bankunited (or its

assignee). Ho*"u"r, "if necessary to comply with law or custom, MERS (as nominee for Lender and

Lender,s successors and assigns) has the right: to exercise any or all of those interests, including'

but not limited to, the right to foreclose ,8573 and sell the Property; and to take any action required

of  Lender .  .  .  . "  l -FN7l

The mortgage also contains a series of covenants that run exclusively between Bankunited. as lender and

Eaton. The final covenant, entitled "Acceleration; Remedies," empowers the lender, on default.by Eaton, to

"invoke the STATUTORY powER oF SALE and any other remedies permitted by applicable law." In this regard,

the covenant obligates the Iender, in invoklng the statutory power of sale, to mail a copy of a notice of sale to

Eaton.

on April 22, 2OOg, MERS assigned its interest as mortgagee to Green Tree and recorded the assignment in

tt" Srffoit County registry of dee?s. The record contains no evidence of a corresponding transfer of the note.

The note was indorsed in blank by Bankunited on an undetermined date' fFNSl

Later in 2009, after Eaton failed to make payments on the note, Green Tree, as assig_nee of MERS, moved t(

foreclose on her home through exercise of a power of sale contained in the mortgage. A foreclosure auction was

conducted in November, 2009; Green Tree was the highest bidder. The identity of the note holder at the time 01

the foreclosure sale is not Known from the record. On November 24,2OO9, Green Tree assigned the rights
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to its bid to Fannie Mae, and a foreclosure deed was recorded in the suffolk county registry of deeds

onJanuary25 ,20 l0 ,Fann ieMaecommencedasummaryp rocessac t i on in theBos tond iv i s iono f the
Housing court Department to evtct Eaton. Eaton filed a counterclaim, arguing *574 that the underlying

for"cio'sure sale was invalid because Green Tree did not hold Eaton's mortgage note at the time of

tf," fo."closu.e sale and therefore lacked the requisite authority to foreclose on her.equity of

ill.rption in the Roslindale property. A Housing court iudge subsequently granted a sixty-day stay
oi ti," rrr-u.y process action to give Eaton an opportunity to seek relief in the Superior court.

l-FNgl The Hou;ing Court judge als-o ordered Eaton to make use and occupancy payments during the

i-"na"n.y of her altion. On n-prit 8, 2011, Eaton filed a complaint in-the Superior Court for injunctive

lnd dectaratory relief. The complaint sought a declaration that the foreclosure sale of Eaton's home

ind the subsequent foreclosure deed werl null and void, and that Eaton was the owner in fee simple

of the Roslindaie property; a preliminary injunction to stay the summary process action in the

Housing court; and a permanent injunction barring Fannie Mae from taking steps to obtain

po.."riion or 61- convey the Roslindile property. For the purposes of Eaton's motion for a preliminan

flr".ti- 
""fV, 

tnl Oeienaants stipulated that c.een Tree.did not hold Eaton's mortgage note at the

iime of tne foreclosure. After hearing, the Superior Coutt judge (motion judge) allowed the motion

and preliminarily enjoined Fannie Mae from proceeding with Eaton's eviction'

2. Standard of review. we review the grant or denial of a preliminary injunction for-abuse-of discretion'

Commonwealth v. Fremont Inv. & Loan, 442 Mass. 733, 741 (2OOB). The conclusions of law of the judge below

are ,'subject to broad review and will be reversed if incorrect." Packaging Indus' GroyP, Inc v._cheney' 38o

Mass. OdS, 616 (1980), quoting Buchanan v. united states postal seN.,508 F.2d 259, 267 n.24 (5th Cir.

1975). In considlring a request for a preliminary injunction.the judge evaluates the moving party's chance of

,u.."r, on the merit-s and its claim of injury. Paakaging Indus. Group, Inc' v. Cheney, supra al 677 ' Because th'

defendants do not dispute the likelihood of irreparable harm to Eaton if Fannie Mae proceeds to seeK ner

eviction through the summary process x575 action, we confine our discussion to evaluating Eaton's

l ikel ihood of prevai l ing on the meri ts of  her c laim.

3. Discussion. As indicated, the motion judge determined that a foreclosure by sale requires the foreclosing
mortgagee, at the time of the sa|e, to ho|d both the mortgage and the under|ying mortgage note; and that if th(
;;;g;;;;'G; not hotd the note; the foreclosure sale is void..Based on this view, she concluded that because

cr""i rr"", the assignee of the mortgage, had stipulated that it did not hold the mortgage note executed by

Eaton when the sale took ptace, Eaton was likely to succeed in proving that the foreclosure sale was void and

that the defendants had no authority to evict her and take possession of her home. See Bank of N'Y'

i. euit"y,460 Mass. 327,333 (201i) (challenging evicting party's entitlement to possession "has

tong UeLn considered a valid difense to a summary process action for eviction where the property

waj purchased at a foreclosure sale"). The defendants argue that in reaching this conclusion, the
judge misread the Massachusetts common law, and that, in any event, the statutory scheme

app'iicaute to exercise of a power of sale gave Green Tree absolute authority, as "mortgagee," to

foieclose. They also claim that Green Tree. as the assignee, had a contractual right to foreclose

Dursuant to the express terms of the motgage, We begin with a brief overview of the common law

of mortgages and ihen address the statutes governing exercise of a power of sale in a mortgage.

ninally, we review the preliminary injunction in light of the relevant principles discussed and the

terms of Eaton's mortgage.

a. Common law. A real estate mortgage in Massachusetts has two distinct but related aspects: it is a
transfer of legal title to the mortgage property, and it serves as security for an underlying note or other
oUtigation -- inat ir, the transfer-oflitie ii made in order to secure a debt, and the title itself is defeasible when
the ?ebt is paid. See U,S. Bank Nat't Ass'n v. Ibanez,458 Mass. 637, 649 (2OIt) (Ibanez) (Massachusetts is a
;titl" th.ory" State in which "a mortgage is a transfer of legal title in a property to secure a debt"); Perry v.

Mi er,33o Mass.267,263 (1953), inJ cases cited (legal title held by mortgagee is "defeasible upon the
payment of money or the peformance of some other condition"); Goodwin v. Richardson, 11 Mass.
'469, 

*s76 475 (iBI4) (motgage deed "purpots to convey to the mortgagee a present estate in fe€

simple, defeasibie on ihe perfbrmance of a certain condition by the mortgagor").. See also Negron v'
aoiaoi, zll Mass. 199, 2o4 (t977) ("[T]he mortgagee holds bare legal title to the property subject

to defeasance on the mortgagor's performance of the obligation secured by the mortgage. It is only

for the purpose of securing the debt that the mortgagee is to be considered owner of the

property,, icitations omittedl); Young v. Miller,6 Gray 152, 153 (1856) ("The true character of a
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mortgage is the pledge of real estate to secure the payment of money' or the performance of some

other obtigation" )., Magtione u.Eiiraotto, utge' Cori.,29 Mass' App' Ct, 88, 90 (1990) ("So it is

that the motgagor retains an equity of redemption, and upon payment of the note.by the mortgagot

or upon performance of any ot6li o'Ufigution specifiid in the mortgage instrument, the mortqagee's

inteiest in the real property comes to an end" [citations omitted])'

Fo| lowingfromtheseprincip|es,amortgageseparatedfrom-theunderly ingdebtthat i t is intendedtosecur€
is,,a mere technical interest. " wirc"tt i.-wiiinesfJr, 15 Gray 461,465 (1860). see Morris v '.Bacon, 123 Mass'

le,t9 irezzl (,,That the debt is the principal and the mortgage.an incident, is a rule too familiar to require

citations in support of it"l. nowevei in lon,iurt ,o some iririidictions, in Massachusetts th-e- mere transfer

of a mortgage note does not iurl.V *itf' tt itre mortg_ige. .S ee Barnes v. Boardman , 149 Mass. 106,

ir+ ire86l."S"" atso 1 F. Hittiu.a, Mo.tgug es 22t (2J ed 1856) ("The prevailing doctrine upon this

,roiJJ r"iouutedly is, that un aisignmlerit of the debt carries the mortqage with it. This rule,

however, is by no means unrversal,-and is subject to varlous qualifications in the different states of

theUn ion . . ) .Asaconsequence , i nMassachuse t t samor tg .ageand theunder | y ingno tecanbesp | i t .
see Lamson & co. v. Abrams, bos ptu5. 23A,245 (1940) ("The holder of the motgage and the

holder of the note may be different persons")'

under our common law, where a mortgage and note are separated, "the holder of the mortgage holds the

mortgage in trust for the pu.anur"i ot tn" 
-noie, 

who has an equitable right to obtain an assignment of the

mor tgage ,Wh ichmaybeaccomp| i shedby f i | i nganac t i on incou r tandob ta in inganequ i tab |ex577orde |o f
urridni'int.;; iO anez, 458 Vass. at OiZ, citing Barnes v . B.oardman, 149 Mass. at 114' See Wolcott v

wirziirt"ir,lS cray at +os i;ine partv holdrlng such legal estate [i.e., mortgagee holding only

rortgug" without underlying notei noioubt h;lds the same in trust for the party owning the debt'

where the entire debt secured by i mortgage has been parted with"); Young v Miller, 6 Gray at 154

i*n1i" lnao.."u of note is without assignment of moftgage securing the note, "the law may well

i't piV in" int"ntion of the parties that t-he mortgage is thenceforth to be held by the mortgagee in

trust for the indorsee. In other words, such a tranlaction might manifest a resultinq trust"); Sanger

i.-EuririA,12 cray 365, 367 (1859) ("A mortgage cannot be made available without connecting it

with the debt or duty secured t'hereby. To one who has not the debt, it is of no value as property, as

it could at most be only resorted to as a trust for the benefit of the holder of the note")' see

q-eneially 1 F. Hilliard,'l4ortgages at 216 n.(c) ("The .?ssignment 
of a moftgage' without the debt'

ireates it most a naked trusti [emphasis in 6riginal]); id. at 217 ("[The mortgage] has no

determinate value. If it should be assigned, the assignee must hold the interest at the will and

disDosal of the creditor who holds the bond"). IFN10l

consistent with the principles just described -- that is, the basic nature of a mortgage as security for an

unOeiiying mortgage *578 note,'and the role of a "bare" mortgagee as.equitable trustee for the note

noiaui --'it appeirs that, at common law, a mortgagee possessing only the mortgage was without

authority to ioreclose on his own behalf ihe mortgagor's equity of redemption or otherwise disturb

in" porJ"r.ow interest of the mortgagor. See Howe v. Witder, 7l craY 267,269-270 (1858) (formet

assignee of mortgage note and -o.tgig" who had retransferred note and canceled unrecorded

roigug" assignirent might still hold technical legal title to mortgage property as mortqagee but ha:

"" ",irii"ui" 
ii-gf,t to distJrb mortgagor's possessory interest and cannot bring action to foreclose

mortgagor's equity of redemption because no money is due from mortgagor to him; only mortgagee

with interest in underlying debt can so enforce mortgage). See also Wolcott v' Winchester, !5 GtaV

ui +Oi tl nr a purchaser [-of a mortgage without the underlying note], [defendant] must have known

ifrat tire possession of thL aebt *ai e-.sential to an effective mortgage' and that without it he could

noi mainiain an action to foreclose the moftgage"). tFNl1l cf' Weinberg v' Brother,263 lvlass' 61,

62 (1928).  tFN12l

*579

b. statutory provislons. The defendants take issue with the applicability of decisions such. as wo,/cott v.

winchester,l5'dray at 465, Crowtey v. Adams,226 Mass. 582, 585 (1917), and Howe v. wilder, ll GraY at

ia,g_zlo, to this caie. They.argue inat in any event, G. L. c.244,5 14r expressly. authorized MERS (and its

iiiig*.j to foreclose beciuse"the mortgage in this case.contained a power of -sale' Accordingly, we turn to this

statute, as well as related statutory p.oulsiions that together govern moftgage foreclosures under a power of

sale.
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i t  has long been recognized that statutes are a key source of authority generally governing mortqages see

ravi. Ciei"i, i+ picr.. s6g, +oo-+oi (iesgl ("The law of mortgase in this lc]-ommonwealth' is a mixed

sys tem,de r i vedpar t | y f romtnecommon |aw in rega rd to rea Ip rop -e r t y ,pa r t | y f romthe ru lesandmax imso f th€
Engtish lc]ourts of lc]hancery, o"t pii"lipurrv frori various statutes"). statutes play an especially

significant role in connection *itii to.tgug" foreclosures effected under a power of sale See Ibanez,

+5A Mu$. at 646, quoting Moore v. Oii.,-nl Mass. 207, 211 (1905) ("one who sells under a power

lof salel must follow strictly [statutory] terms").

The .'statutory power of sa|e'. is set out in G. L. c. 183, 5 21. tFNl3'] Under this s}aj!t!, iI ? modgage

provides for a power of sale, the mortgagee, in exercising the power, may foreclose x58O without obtaining
'pii",.rraiii"r 

auihorization IFN141;'ulpon any defauit in the performance or observance" of the
'.i,.td"J",la_ 

i"ciraing, o? co-r.se, nonpayment of the.underlying mortgage note. IFN15l, IFN16l

Secti6nii provides, however, tha[ for a foreclosure sale pursuant to the power to be valid, the

mortgagee must "fiist complyil with the terms of the mortgage and with the statu_tes relating to the

ioi"iior"ur" of mortgages bythl exercise of a power of sale." see *58r Moorev. D,ck, 187 Mass.

iOl , Ztt-ZtZ (fgOS) (wheie notice of foreclosure sale was given in newspaper ot-her than one

named in mortgage agreement's power of sale, foreclosure was void, and plaintiffs were entitled to

redeem mortgaged property approximately twenty years after sale; laches is no defense to void

sii"). S"" al{o Tamburetlo v. Monahan, 321 Mass. 445, 446-447 ( 1947) (where foreclosure sale

conducted in bank office nine-tenths of one mile from mortgaged premises. sale was not "on or near

the premises" as required by G. L.  c.  183, I  21; sale held void) '

I nadd i t i on toG.L .c .183 ,521 , i t se | f , t he ' . s ta tu tes re |a t i ng to the fo rec |osu reo fmor tg_agesby theexe rc i s (
of a Dower of sale ," id', arc set 

-out 
in G. L. c. 244,95 11-17C See lbanez,45B Mass' at 645-646' Principal

among these is c.244, S 14 (S 14), which provides in relevant part:

, ,Themor tgageeorpe rsonnav ingh ises ta te in the |andmor tgaged ,o rape rsonau tho , r i zedby thepowero f
sale, . . . may, upon breach of c;ndition and without action, do all the acts authorized or required bY the
porit.; Uut ni, rdie under such power snaff be effectual to.foreclose a mortgage, unless, previous to such sale

itt" "6ti." 
J."irions set forth in this section are fo owed_lINlzl ]" (emphasis added).

The defendants argue that by its plain, unambiguous terms, this section authorized Green Tree, as the

assignee of MERS, to f6reclose because Eaton's mortgage identified MERS, its successors and assigns as the
;ro-rtguge"" with the "power oisate." We disagree tiaf S 14 is unambiguous' The section is -one in a set of
provisi-ois governing mbrtgage foreclosures by-sale, and that set in turn is one component of a chapter of the

benerat t-aivs devotid genirilly to the topic o? foreclosure and redemption of mortgages. The term "mortgagee'
appears in several of thlse staiutes, and its use reflects a legislative understanding or assumption that the
,,mortgagee,, referred to atso is *5i2 the holder of the mortgage note. Thus, G' t' c.244,5 178, one ol

the folr"ilorur" by sale sections closely related to S 14, deals with the notice required to be given as

a conditron to seeking a deficiency owed on a note after a foreclosure sale. and reads in part:

',No action for a deficiency shall be brought . . . by the holder of a mortgage note or other,obligation secured

by mortgage of real estate after a foreclosure sale by him. . . unless a notice in writing of the mortgagee's
iitentioi {o foreclose the mortgage has been mailed, postage prepaid, by registered mail with return receipt
iequesteO, to the defendant sought to be charged with the deficiency at his last address then known to the
mortgagee, together with a warning of liability for the deficiency, in substantially the form lset out in this
sect ionl  .  .  . "  (emphasis added).

By its terms, g 178 assumes that the holder of the mortgage not€ and the holder of the mortgage are one

and the same; tird section's drafters appear to have used the terms "holder of a mortgage note" and
;'mortgagee" interchangeably. l!!l!f lt'ioreover, the statutory form of the notice required by 5 17B IFN19l

bolsteis 
-our 

interpretation of S-fZg; ttre statutory form language plainly x583 envisions that the foreclosing

motgagee ("the mortgage held by me") ana the note holder ("you may be liable to me in case of a

deficienly,')'are one. nnd tne same underlying assumption -- that is, an identity between the

mortgagee and the underlying note holder -- also underlies several other sections in c. 244. See,

e .g . , -G ' - l - . c ' 244 ,g19 (p rov id ing tha tpe rsonen t i t | ed to redeemmor tgageprope ty ' ' sha l | payo r
te-nder to the mortgageei' a61oun-t du" and payable "on the mortgage"); I 20 (requiring "moftgagee"

who has been in possession of mortgage property to account for rents. profits, and expenses, and

directing that any account balance be deducted from or added to amount "due on the mortgage"); I
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',l12l2012



Westlaw Result
Pase 6 of 13

23 (authorizing court to determine what amount not in dispute is "due on the mortgage," and to

order  i t  pa id to  "mortgagee") '

,,where the Legislature uses the same words in several sections which concern the same subject matter, th(

words ,must be prdsumed to have been used with the same meaning in each section ' " Co-mmonwealth v '

ivia, w., cs'j Mass. 745, ut tio::l,luoting rnsurance R1!!q Bd' v commissioner of Ins ' 356 Mass' 184'

idS 
-lgg 

ir'gOgj. See Booma, aig"Li:dinf;ri Carpet co.,33o 
-tqass. 

79, 82 (1es3) ("It is a familiar canon of

construction, that when similar wSrds are used in different parts of a statute, the meaning is presumed to be th'

iirne tnrougnort,,). Furthermore, we "construe statutes thit relate to the same subject matter as a harmonious

*tfGi"O .-ri"iO a'bsurd resutts." Connorsv. Annino,460 Mass. 79O,796 (2011), quoting Can.ton.v'

Commissioner of th" nurr. nign*uv oip't, cSS Masi. Zeg, 7gI7g2 (2OrO) ' Se9 A!,o!-t!?n.-oi M?r/ene' 443 Mass

;il, l0o izoos), quoting cia;di v:'F. nott un, La Roche, Ltd',436 Mass' 53, 62 (2002) ("statutes addressins

th" .ur. iuUjeii matteictearly are to be construed harmoniously so as to give full effect to all of their

provisions and give rise to a consistent body of law")'

In accordance with these principles, and against the background of the common law as we have

described it in the preceding x5b4 sectiori, we construe the term "mortgagee" in G' L c' 244' 9 L4'

i;;;;" a mortgagee who Stso hotds the undertying mortgage note. IFN20]. IFN21J The use of the

word ',mortgage!" in 5 14 has some ambiguity, but the interpretation we adopt is the one most

consistent with the way the term has beeri used in related statutory provisions and decisional law'

inO, .or" fundamentally, the one that best reflects the essential nature and purpose of a mortgage

as security for a debt. tFN22l See Negron v. Gordon,373 Mass. at 204, and cases cited; Maglione v'
-aancaoston 

utge. corp --zg Mass. np-p. ct. at 90, and cases cited. see generally Restatement (Third

oi property (M6rtgages) S 1.1 comment (1997) (i,The function of a mortgage is to employ an interesl

in ."ai 
"rtatl 

as sicurify for the performince *g8s of some obligation. ' . . Unless it secures an

obl igat ion, a mortgage is a nul l i ty") .  IFN23l,  tFN24l

x586

Contrary to the conclusion of the motion judge, however, we do not conclude that a foreclosing mortgagee

rr.i huu" physical possession of the mortgaie iote in order to effect a valid foreclosure. There is no applicable

statutory language suggesting t-nai ttru r-eg'ist-utrre intended to.proscribe application of oenela'| agency principles

in t-ne cdntexi othort6ige foreclosure sat;s. IEN25I Accordingty, we interpret G. L. c.244,.5811-17C (and

particularly s 14), and G. L. c. 183, 5 Zr, to permit one who, although not the note holder himself, acts as th(

iuthorizedlgent of the note notJer, lo siand "in the shoes" of the "mortgagee" as the term is used

in these provisions. IFN26l

The defendants and several amici argue, to varying degr€es, that an interpretation of "mortgagee" in the

statutes louerning mortgage foreclosurel by sale thatiequires a mortgagee to hold the mortgage note will

wreak ha-voc withlhe operation and integrity of the title recording and registration- systems by calling into

fuestion the validity of any title that haJa foreclosure sale in the title chain' This follows, they claim, because
although a foreclosing mortgagee must record a foreclosure deed along with an affidavit evidencing compliance
withc:L.  c.24,gl i ,  see G. L.  c '244,g 15; see also G. L.  c.  183,5 4,  there are no simi lar provis ions for
;;;;r;i"g .".td"!" notes; and as a rus,Ilt, itear record title cannot be ascertained because the validity of any
prior for6closur-e iale is not ascertainable by examining documents of record.-[EN2ZI They argue that if this

court requires a x587 mortgagee to have a connection to the underlying debt in order to effect a valid

foreclosure, such a requirement should be given prospective effect'

In general, when we construe a statute, we do not engage in an analysis whether that interpretation is
given r6troactive or prospective effecu the interpretation we give ttre statute usually reflects the court's view of

its meaning since the statute s enactme nt. See Mclntyre, petitioner,45S Mass. 257 , 26t (2010), cert. denied

131 S. Ct:2909 (2011). However, there are several considerations that compel us to give the

interpretation of i'mortgagee" we announce here only prospective effect. As the previous discussion

reflects, the use of the te;m "moftgagee" in the statutory scheme governing mortgage foreclosures

*as noi f.ee of ambiguity, and whiie the decisions of this court in years and centuries past provide

support for the geneial pioposition that, under our common law, a mortgage ultimately depends on
*S{ig connection with the underlying debt for its enforceability, none of our cases.has considered

directly the question whether a mortgagee must also hold the note or act on behalf of the note

holder in order to effect a valid forec-los-ure by sale. It has been represented to us by the defendants

and several amici that lawyers and others who certify or render opinions concerning real property
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titles have followed in good faith a different interpretation of the relevant statutes, viz', one that

requires the mortgagee .o noiJ onty tf'u mortgage, and not the note' in order to effect a valid

foreclosure by sale. We have no reison to re;eci this representation of prior practice, and in that

context, we recognize an"r" -u]y [" tigniii.";'t difficulties in ascertaining the validity of a particular

i.,ii" iiii" i"t".pr"etation of ".;;tg"q;;; that we adopt here is not limited to prospective operation,

because of the fact that our recording system has never required moftgage notes to be recorded'

This court traditionally has given prospective effect to its decisions in very limited cjrcumstances' but

those have included circumstances where the ruling announces a change that affects property law'

iee Papadopoulos v. Target Corp., 457 Mass. 368, 385 (ZOIO)| PaYton v ' Abbott Labs' 386 Mass'

l+0, i6s (1982). In tire propertv iaw context, we generally apply our decisions prospectively out of
i.on.urn ftr litigants and others'who have relied on existing precedents." Id See Powersv'

Wit*inron,399 
-Mass. 

650, 66t (1987). In addition, there may be particular- reason to give a decision

prorp".tiuu effect where l- at th" argument is made her€ -- "prior law is of questionable

brog'no.ti.utiu" value." 6/ooJv. tdgir's,1nc., 36 Mass' App' Ct' 4o2' 407 (1994)' Where a decision

is n"ot grounaed in constitutional pri-ncipies, but instead announces "a new common-law rule, a new

int"rpritution of a state statute, or a new rule in the exercise of our superintendence power, there is

no constitutionat requtrement that the new rule or new interpretation be applied retro^actively, and

we are therefore free to oeteimine whether it should be applied onty 11o-91-1c!tveJy''.',Commonwealth
i . -oagt"y,442 Mass. 713,7rr ; . lo (2004),  cert .  denied, 544 U.S. 930 (2005).  In the except ional

iir.r,i.tlun."t presented here, and for the reasons that we have discussed, we exercise our

discretion to hold that tne indrpr"iution of the term ,,mortgagee" *589 in G. t. c, 244,5 14, and

related statutory provisions that we adopt in this opinion is to apply only to motgage foreclosure

sales for which the manOatoiy notice of sale has been given after the date of this opinion' fFN28l

c.Prel iminaryinjunct ion.A|thoughweapplytheru|eart icu|atedinthiscaseprospect ive|y,wenonethe|ess
uppfy'ii to'Ci""n'fi6Js appeat becaise it ndd Ueen argued to this court by Eaton' see Bouchard v' DeGagne'

;6b i'4; 45, 4a- 49 (1975) (p;rtt seeking relief mat be entitled to benefit from rule announced in case' even

when other "somewhat similarry siiuiieO lp'arties] are not afforded the benefit of retroactive application of the

Jii"iipr"rlrt"oLirt "u 
uy g,ut rili upp"riuii, deterhination"). cf.Tuckerv. Badoian,376 Mass. 907, 918-919

ifgzA) ifaptan, J., concurring) (suggesting that when newiy announced rule is given prospective effect' that

iuL niui.iiff apply to the .use it Ulr if parties raised issue; declining to apply new.rule, ho^wever, where partie:

"pp"ir"i 
t" u.tlpt tnut old rule would apply to them). _see generally Powe rs u. wilkinson, 399 Mass. at 663-661

1i6rir., J., concurring in pad and Oissenling in part) (discussing reasons in favor of applying new rule given

general prospective application to particular litigants involved)'

The motion judge granted the preliminary injunction based on her determination that as a matter of still

uppfrcuUG iornion'iu1ni, to. a foreciosure Oy iate to be valid, the mortgage and the mortgage note must be

uhitied pnysica y in the possession of the foreclosing mortgagee. we have focused principally on the statutes
g;u"inilg'.o.t(iuge foreclosure by sale and have concluded that where a mortgagee acts with the authority an(

6n behaliof the not" hold"r, the mortgagee may comply with these statutory requirements without

physically possessing or actually nolding tne-mortgage note. Eaton's verified complaint alleges that

It tn" tirh" of foreclosure in thii case, Green Tree. *59o as assignee of MERS, was neither in

possession of Eaton's moftgage note nor "authorized by the holder of the note to carry out the

ioreclosure." However, Eatonhakes this allegation solely on "information and belief"'As a general

rule, an allegation that is supported on "infor-mation and belief" does not supply an adequate factual

basis for thjgranting of a pieliminary injunction. See Alexander & Alexander, Inc. v' Danahy' 2l

vass. npp. ct-. 488, qgz-qgc (1986), ani cases cited (noting that although preliminarY injunction

may be based on aifidavits ani veri'fied complaint, allegations based only on information and belief

would be insuff ic ient to suppot prel iminary in junct ion).  See also M.G. Perl in & S.H. Blum, Procedural

Forms Annotated S 106:1 (6th ed. 2009).

The motion judge,s decision on the preliminary injunction does not consider the question of Green Tree's (ol

MERS'5) authoriiy to act on behalf of Bankunited or an assignee of Bankunited in initiating foreclosure
proa""iingr, and our examinaiion of the Superior Court reCord suggests that this issue was not raised below' In

[t'a iircua]rianaur, we conclude that Eaton's atlegation on information and belief that Green Tree was not

uuit'orir.O by the note hotder to carry out the foieclosure sale did not offer an adequate factual basis to

support  t t re 'pret iminary in junct ion thut *as issued. consequent ly,  the order grant ing the prel iminary

inlunction must be vacated. on remand, Eaton may renew her request for a preliminary injunction,
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and in that context seek to show that she has a reasonable l iket ihood

of the foreclosure sale, Green Tree neither held the note nor acted on

l -FN29l

4.conclus ion 'WeVacatethegrantof thepre| iminary in junct ion,andremandthecasetotheSuper iorcour
for further proceedings consistent with this opinion'

So ordered.

FN1 Green Tree Servic ing,  LLC.

FN2 The term "mortgage note" is used in th is opinion to refer to

or obl ignt ion for  which t t ie mortgage provides secur i ty;  and the term

or  en t i t y  own ing  the  "mor tgage no te ' "

Page 8 of 13

of establ ishing that,  at  the t imt
behalf  of  the note holder.

the promissory note or other form of debt

"note holder"  i :s used to refer to a person

Eaton's I 'er i f ied complaint  f i led in the
Eaton's rnot ion for  a Prel iminarY

EI[! We acknowledge the amicus briefs filed by Adam J' Levitin' pro se; wilmerHale Legal Services center'

National consumer Law center, u"a puuiCorii"i; Marie McDonnell; Real Estate Bar Association for

Massachusetts, Inc., and Abstract club (collectively REBA); John L. O'Brien, Jr., pro se; Ablitt Scofield, P C';

n..ii.un lunA Title Association; Mortgage Binkers Assooation; Suchand Reddy Pingli, pro se;

Katherine McDonough, p.o 
""1 

ion".t"i.-t"tartey, pro se; Federal Housing Finance Agency; and Rober

Napolitano, Pro se.

FN4 The background facts are drawn from the al legat ions in.Henr iet ta

SupeTior Court ,  th"e mot ion judge's memorandum of decis ion and order on

injunct ion,  and relevant documents f rom the record.

EN5MortgageElect ronicRegist rat ionSystems, Inc(MERS), isaDelawarenonstockcorporat ionownedby
its m6be;s. 

-Se; 
Arnold, Yes, rn"i" it r-ir"'on uens, rr'prob''a P.top' 3?' 33 (1.s91) !tfl?lq' Y,t*= 

''
mortgagee of record for mortgagJiJant i"giti"t"d on tt'" 1iarnS eleitronic registration system, which tracks

;;;;l;;;;g;t. 
".0 

uenericiaiowneist'ip ini".u.6 in thos€ loans; the system allows these servicing rights and

beneficial ownership interests to Oe t.aieO electronically between members without the need to record publicly

each mortgage assignment. se" ia. in pa.ticutar, when the beneficial interest in a loan is sold, the note is

i.."iiii*i OV i.Oor"rem"nt and delivery between the parties, and the new ownership interest is reflected in the

il;iG;G;. i.,iins ie.uins the mortgagee of record so tong as the note is sold to another MERS member; no

aspect of such a transaction is publiclvielorded. See In n Ag?ld:444 B R' 23L' 248. (Bankr' E D N Y'

i[itl; iinS, trc. v. nomain'i, S irt.V.SO 90, 96 (N.y. 20O6). If an ownership interest in, or servicing

rignttb, a mortgage loan is transferred by a MERS member to a non-MERS member, an asslgnment

of-g'" ro6gugJrr-om tne N4rni member to the non-MERS member is publicly recorded and the loan

is ,aeactivaleJ" within the MERS system. See ld. at 96 n.4' For additional discussion of MERS, see

note 27 , infra.

EN6sect ioncof themortgageagreement 'sdef in i t ionssect ionstatesthat 'MERSisaseparatecorporat |on
thatEf,*ing solely as a nomiie| for'Uender [Bankunited]. and Lender's successors and assigns' MERS is the

mortgagee under this Security Instrument" (emphasis added)'

EM ln particular, the mortgage provides: "Borrower [Eaton], does hereby mortgage' grant and convey to

MERS (solely as nominee for Lendlr and Lender's successors and assigns) and.to the successors and assigns of

M;tG,';;6 il;"r.-oi sale, the tnoiiinour" propertyl ' ' ' Rorrower understands and agrees that MERS holds

only legal title to the int"."rt, g.uni"d Uy bo.iow6i in this Security Instrument, but, if necessary to comply wlth

law or custom, MERS (as nomtnee for Lender and Lender's successors and assigns) has the right: to exercise

."v i"jifi 
"iit '".e 

inierests, inctuJing. but not limited to, the right to foreclose and sell the Propeftv; and to

i.ke any action required of Lender iniiuding, but not limited to, releasing and canceling this Security

Interest."
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FNB The defendants state in their brief that after indorsement,

National Mortgage Associat ion (Fannie Mae). However, there iS no

Fann ie  Mae.

the note was transferred to the Federal
record evidence of a transfer of the note to

FN9 This decision preceded Bank of N,Y. v. Bailey,460 Mass. 3?7 , 333-334 (2011), in which we held that

the Housing court had concurrent jurisdiction to entertain a counterclaim alleging an invalid foreclosure sale in i

summary process action for eviction.

FNlO Citing In re Marron,455 B.R. 1, 6-7 (Bankr' D Mass- 2011)' the defendants suggest that because a

mortgage and note can oe separatJ,-within" rno.tgug" held in trust for the note holder, a mortgagee with
,,bare legal title,' should O" 

"Of" 
'nO"-p"na"nity to for-".iot" on the mortgage property as the trustee of the note

holder, and thereafter account to ini note noider tor the sale proceeds. The argument, however, fails to take

into account the nature of the trust at issue. This trust is an equitable device that may qualify as a resultinq

trust, see young v. Miller, o crav isz, 154 (1856); it is not an express trust that_vests specific, independent

u"t-niritv i" the-trustee to foreciose on the trust property or to take other affirmative acts. A resulting

trust ,,is a reversionary, 
"qu,,uLt" 

interest impiied by iaw in property that is held by a.transferee, in

;;;i" ;.1" p";; as trustee for the transferor or the transferor's successors in interest'" Restatement

iinirOi"f ii"rti S 7 (2003). inl Orti"t of a trustee of a resulting trust are limited -- he or she "is

llnJ"ii autv to riereiy t.ansrer $re trust property or the_reversionary portion thereof to the

i"*iri".".V beneficiary or in accordance with that beneficiary's directions. Until the property is so

iru*i"ir"O, tn" title holder remains trustee with a duty to preserve the affected property and its

Droduct and to perform uny ot|l". duties appropriate to the resulting-trust relationship " Id at s T

comment e.

ENL! In her memoranoum of decision granting the preliminary injunction' the mo-tion jud-ge-relied on

wotcottv. Winchester, rs c.uv ier irsio)] ur *"'ir as irowley v.'ndirns, 226 Mass. 582, 585 (1917), a case in

where the court reiterated that "possession of the note was essential to an enforceable mortgage, without whicf

iit 
"r "i",tgig" 

."uid [not] oe 
"fi".ti;;it 

f";.t"sed.,' The defendants, as do a number of amici, arsue that

these cases merely provide ,uppo.t io. [n" proposition that.a mortgagee has no authority to foreclose if the

ii^o*fvi"g ;";g"'g! a"ut nu. d""n puiJ. 1ii. p-po.ition clearly iitrue, but we do not agree that it is the basis

of the court,s decision in either iowe v. Witder, it Gray 261 ,269-270 (1858), or Wolcott.v' Winchester,

irpri (uttnougn it does appeai to U" tt"'. basis in Ciowley v. Adams, supra). More to the point, the

lenerat princi-pte quoted and described in the text in connection with these cases, namely, that a

i,o.tsus" ultimately depends on the underlying debt for its enforceability, is a separate proposition,

and one stated by the court in all three decisions. See Culhane v. Aurora Loan Servs. of Neb ', 826 F

s ,pp '2a352 ,365 (D .Mass .2011) ( . .wh i |ebo thWo lco ' t t andCrow leys ta te tha tamor tgagecanno t
be foreclosed where the unoertyinj iebt has been discharged, this is but one applicati-on ' ' of the

broader rule that a mortgage" .uit huu" a valid claim to the debt before attempting foreclosure")'

FN12 tn weinberg v. Brother,263 Mass. 61 (1928), the court held that the plaintiff creditor could not reach

.nO Tpi-fy, in piyrn"n-t of th" defendant's debt, a mortgage purportedly remaining with.the defendant as

mortgagee, because the rno.tgug" was security for thJundertying note, and the defendant previously had

assigned the note to its true owner. The court stated:

"The mortgage is merety security for the note. As the note had been transferred to the real owner, the

defendant wou'id-hold tne mortgige in trust for the owner, even if there had been no assignment of it' The

uitt to reactr and apply is in the-naiure of an equitabte trustee process. . . . The plaintiff lcreditor], by making

theequ i tab |ea t tachmen t . i s i nnobe t te rpos i t i on than tha to f theass igneeo famor tgagea f te r the
mortgagee has transferred title to the debt or note which the mortgage was given to secure '

Untes,-s ifre note secured by the mortgage can be reached, the mortgage cannot be made available to

the attaching creditor of the mortgagee." (Citations omitted')

Id. at 62, Accord O'Gasapian v. Danielson,284 Mass' 27, 30-31 (1933)'
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ENL3 General Laws c. 183, g 21, provides:

,,The following ,power, shall be known as the'Statutory Power of Sale', and may be incorporated in any

mortgage bY reference:

" (POWER.)

' ,Butuponanydefau| t in theper formanceorobservanceof theforegoingor .othercondl t io 'n , - the^mortgageeor

his executors, administrators, tr;;;;;;;;; ' uttignt tuy sell the m6rtgiged premises or such portion thereof a:

may remain subject to the .""g"g"1" .; 
"iu"ny 

pu.tluf retease thereol, either as a whole or ln parcels,

together with all improvements ih;-irn"V U" ti '"i"on, by public.auction on or near the premises then subject to

the mortgage, or, if more tnun *" pu|.il,r-ii itt"n tuOj"tt tt '"'"to' on or near one of said parcels' or at such

;;.;';;#;i;;esijnaieo ro|. inifJuipor" in the m-ortgase, first complyins with the terms of the mortgase

and with the statutes retating t6.in" io.,!.roiu." ot mortgigii by the exercise of a power of sale, and may

c o n v e y t h e s a m e b y p r o p e r o e e d o r d e e d s t o t h e p u r c h a s e r o r p u r c h a s e r s a b s o | u t e | y a n d i n f e e s i m p | e ; a n d
s u c h s a | e s h a | | f o r e v e r b a r t r l e m o f t g a g o r a n d a | | p e r s o n s c | a i m i n g u n d e r h i m f r o m a | | r i g h t a n d
interest in the mortgaged premises, whether at law or in equity"'

The language of this section is discussed further in note 23' infra'

FN14 Although foreclosure under the power of sale does not require judicial authorization, a foreclosing

mortgagee is required to inn,u," 
"'"lj iri i"i 

j"oi.ii i proceou_ret, st. 1943, c. 57, as amended through st. 1998, c

142,1 aimed at certifying tnut tnJ-ottgu9,;ii i not'a Ueneticii.y of the Servicemembers l6ivil Relief] Act [50

u.s.c. Appendix 5s 501 et *q. izobo-i dupp. rr zooe;." u.s,'^Bank Nat'l Ass'n v. Ibanez,458 Mass. 637 ' 646

(z;tr) (Ibanez). see Beaton ,. Eia-coii, ' 5oz prass.'i85, 390 (1975) (judicial action under st. 7943 ' c' 57 ' is

l"t 
-it*ii.".tS'"Se 

foreclosure proceeding and occurs independently of such proceedings)'

FN15 The power of sale ,,evolved in order to meet the increase of business transactions requiring loans and

the desire to have a more speedl frocess of foreclosing than was furnished by suit or entry. A.L. Partridge,

Deeds, Mortgages ano easement's loi iieu. ea. 1932).-See 1 F. Hilliard, Mortgages 119 (1856).("In

consequence of the delays in.iO"nt to tiie ,tuat equity of redemption' a power of sale has now. become a very

i*qr"'Jpr*n,"; in o"Jo. or mo.tgage. . . . lttow'ever, the powerl will be jealously watched, and

deilared void for the slightest unfairness or excess ' ' ")'

FN16 The title of the act creating the statutory pouer_of sale indicates that the power was given statutory

form to shorten the length or,".tgig; i"ii iur"nlr. s"u st. 1912, c. 502, 5 6 ("An Act to shorten the forms of

Oe"OJrno.tgug", and 6ther instru-ments relating to real property"). see.also Common wealth ,v 
' 
-savage , 3l

rqiii. 
'App. 

it.i tC, I ft n.4 (1991) ("The title oi an act is part of it and is relevant as a guide to legislative

intent";. i"tortgages containing a-piw'er ot sate existed at least.as early as one hundred years before enactment

ot ttre itatutofu power. See generally Poignand v. Smith, I Pick' 272, 273 (1829) (discussing mortgage

containing power of sale recorded in 1810).

EN1ZGeneralLawsc 'Z44,s14,requi res.amortgageein i t ia t ingforec losureproceedings ' in tera l ia ' to
Dublish notice of the forectosu;e1ale in i local newspaper and mail notice of the foreclosure sale to the owner o

record within statutorily prescribed time periods.

E I I I S A c o n t r a r y r e a d i n g o f G . L . c . 2 4 4 , s 1 7 B , w o u l d l e a d t o t h e a b s u r d r e s u l t o f r e q u i r i n g t h e d e f i c i e n c y
action be brought by the "hotder of the mortlage note," while obligating the "mortgagee" to provide

notice of the action to the mortgagor, wiifr lne result that a mortgagee's noncompliance with the

statute could impair the note hid-er's right to collect a deficiency. We will not follow this interpretive

putn.s""Ftemingsv 'Contr ibutoryRet i rementAppea!B! ' ,43LMass.374,375-376.(2000)(cour t
seeks to arrive at "sensible construction" of statute, and "shall not construe a statute to make a

nullitv of pertinent provisions or to produce absurd results")'
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FN19 The form of notice provided in G' t c 244,5 178, reads in relevant part as follows:

"Notice of lntention to Foreclose and of DeficiencY After Foreclosure of Mortgage'

"Io A.B. Street

, .Youareherebynot i f ied, inaccordancewi ththestatute,ofmyintent ion,onoraf ter , to forec losebysa|e

under power of sate for o."u.n oi .onOitio n, the mortgage held by me on property on Street in ' and recorde(

with deeds . . . to secure u ,oti (ii oti", ,joiigatioiliijnea oy you for the whole, or part, of which You may be

tiabte to me in case of a aeiici"-niv in it '" proc-"eos of tfe foreclosure sale lemphasis in text of notice added]'

"Yours very truly,

"C.D. Holder of said mortgage."

ENzq As we discuss infra, principles of agency apply in this context and a mortgagee may act as the agent

of the note holder.

FN2l The defendants point to several Federal District court and Bankruptcy couft decisions that rely on the

language of G. L. c. 244, g li, to support their P91ti9l iryi a mortgagee not possessing the note can foreclose

See, e.g., McKenna ur. W"lrr 
' iurgo-65nf, 

rrr.n.,'U.S. -Oi.t.CL,.Civil nition ttto. 10- 10417-JLT (D. Mass. Mar' 21,

2O7L)i Vaterio v. rJ.s. Bank, N.nl, zrc r. supp. zd I24, \2A (D. Mass. 2010) (notrng_that G. L. c. 244, 5 14, "is

addressed to mongagees, noi noie trofOers"j. see also A/iberil v. GMAj Mtge., LLc,779 F Supp. 2d 242' 249

io. priii. zotrl, l iri ig viterio, supra.s,ee genera y peterson ys. GMAC Mtge., LLc, u.s. Dist. ct., civil Action

No. 11_11115-RWZ (D. Mass. ocr. zs, zoi), citing McKenna, supra, and valerio' supra.. .However' all of these

cases effectively ,"ry on u p'uin iunguige an;tysis 6f th" te'm "mortgagee" as contained in-S.14' and do not

analyze the term in the context of the broader statutory scheme or tg;inst the backdrop.of the common law Cf

cuthane v. Aurora Loan S"*i. oi ii '.,826 F. Supp. 2a 352,367 (D. Mass. 2011) (in order.to foreclose under

Massachusetts law, mortgagee must "possess the Ggal title to the mortgage and either hold the note or

estabtish that it is servicing the loan on behalf oithe note holder" [emphasis in original]).

FNZ2 The dictionary definition of "mortgagee" is consistent with the construction we give to the term' "[M]

ortg;g6'is defined as"'[o]ne to whom property is mortg€ged; the mortgage creditor, or lender." Black's Law

oiiiioi'"rv 1104 (gth ed.-2009). this deiinition does not draw a clear distinction between a mortgagee and a

note holder; in dct, it points irre other way, suggesting that the mortgagee ls the ,note .holder (i.e., lender). As

noted by the Supreme court of Kunrur, ttre tegii Oictionary definition reflects the fact that the law "generally

understands that a mortgagee is not distinct fiom a lender." Landmark Nat'l Bank v' Kesler,289 Kan' 528, 539

izoogj. n.ioro nortgaq; rli i. Registration sys., rnc. v. saunders,2 A.3d 289,295 (Me. 2010), quoting Black's

fi* oi.tion"ry, ,uplu (fn. plain heaning and common understanding of mortgagee is '[o]one to whom

property is m6rtgaged,' " meaning mortgage creditor or lender)'

FN23 Although the defendants focus only on G. L. c. 244, E L4, we note that G. L..c. 183, S 21, providing

for tfrEliatutory-power of sale, reflects the same legislative understanding or assumption about the term
i'.o.tgug""" ae we have found animates c- 244, S i+, namely, that the "mortgagee" holds both the mortgage

and ttie 
-mortgage 

note. The section of the 1912 statute that inserted the "statutory power of sale" into the

General Lawi (see note !6, supra), also enacted and inserted the "statutory condition," which

currently appelrs as G. L. c. 193, 5 20. See St. 1912, c. 502, 5 6. In addition to the common source

of these two sections, their langua-ge and structure demonstrate that they are meant to be read

iogether. section 20 of c. 183 describes the "statutory condition" as follows:

"provided, nevertheless, except as otherwise specifically stated in the mortgage, that lf the mortgagor, or

his heirs, executors, administrators, successors or assigns shal/ pay unto the mo(S?S?,e y-lis executors'

ua.ini.tr.io.r or aisigns the princ:;pat and interest seCured by the mortgage, and.shall perform any obligation

secured at the time provided in the note, mortgage or other instrument or any extension thereof, and shall

plrto* tt'. condition ot any prio|. mo.tgage ta;d shatt pay all appropriate 9ft 1l9.il^11:1ce 
oblisationsl ' ' '

and shall not commit o. ru#"i uny strip-oiwiste of the mortgaged premises.or any breach of any covenant
contained in the mortgage or in any piior mortgage, then the moftgage deed, as also the moftgage note or
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notes, shall be vold" (emphasis added)'

T h e . , s t a t u t o r y p o w e r o f s a | e , , s e t o u t i n G . L . c . 1 8 3 , s 2 l , p i c k s u p d i r e c t | y f r o m w h e r e S 2 0 e n d s : . ' B u t
upon any default in the perrormanii or observance of tii foregoing or other condition, the mortgagee or his

executors, administrators, .u..".roito,. assigns may sell the mo16aged premises" (emphasis. added) ' Given

the shared roots and integrateJ stiuctu16 of G L' c' 183, 9q 20 and 21' the presumption that the

t.girtutrr" intends the same term to have the same meaning where it h9: -us-e9-t!:l!:lm 
in

different but related statutes, Commonwealth v' Wynton W'. 459 Mass 745'..747 .(2'01.1) ' seems

compelling in relation to the term "mortgagee." And because 5 20, by providing that the "mortgagee

" 
t"'# piiJ tn" principal and-inter;st oil"-a Uy the mortgagoi, contemplated that the mortgagee is

nJaing 61. entitled to enforce the mortgage note, it is only ieasonable to interpret "mortqagee" in I

21 to have the same meaning.

FN24 The defendants also ctte lbanez,458 Mass. at.648, in support of their argument that a mortgagee

nuuing?o fonn"ction with the mortgage note- may foreclose. Their reliance is misplaced. rn lbanez, we

addressed onty the issue *n"tn"il-nii "pLi"ti* uuritr, o|. uny pa.rty in.a similar positio.n, T!19 Y3!9lv 
foreclose or

;;;;;aih?*rh-exercise orl p"*!, 
"t 

i ir" if thiy did ndt noro tne mortgase at the time thev provided the

statutority presc.bed no.,." or rlt[ to ihe mortgagori and other interested p;rties. Id. at 649-651. We did not

addresstheauthor i tyofapar typossessingthemortgagea|one,wi thout themortgagenote, toforec lose.Nor
O,a *u Oo so in Beviiacqua v. Rodriguez,460 Mass' 762,776 n 10 (2011)'

lN25 An agency relationship arises "from the manifestation of consent by one person to another that the

other shall act on his Oeirart anisuUject to his control, and consent by the other so to-act' ". Harrlso n Conference

servs. of Mass., Inc.v' comnisslii;,iin"i"""' 394 Mass zt' z+ itge'' quoting Restatement (second) of

Asency g 1(1)  (19s8) .

E M 6 E a t o n a s s e r t s a | s o t h a t t h e r e s u | t w e r e a c h h e r e i s c o m p e | l e d b y t h e U n i f o r m c o m m e r c i a l c o d e ( U c c ) ,
codified in Massachusetts at c. i. c. 106. She argues in SUbstance that the note is a negotiable instrument, and

it'"i p*.u""i to 
"rt. 

3 of the Uct, C. l. .. rOO, 
"SS a-sOf--:-grZ, onlv certain categories of persons are entitlec

to enforce negotiabte in.tru."nti. UnOer fre,. uie-d because Green Tree did not fall within any of the categories

; ;;;;;;t ;;i itCtto enforce negotiable instruments, it was not entitled to enforce the note through

foreclosure. We need not .".oru""iiton'a UCC argument. We perceive nothing in the UCC inconsistent with our

V i e w t h a t i n o r d e r t o e f f e c t a V a | i d f o r e c | o s u r e , a m o r t g a g e e m u s t e i t h e r h o | d t h e n o t e o r a c t o n b e h a l f o f t h e
note holder.

ENzZ In its amicus brief, REBA asserts that the contemporary secondary mortgage market exacerbates the

titlei......-roblem because, as we recognized in lbanez,458 Mass. at 649, the secondary market operates,

permissibly, so that ,'undertying n6tes wirr be held by one entity for the benefit of the bond holders and the

mortgages held by a servtce'r,i-ind if the serviier conduits the foreclosure "there will be no evidence

of record that will establish that the mortgagee was also the holder of the note at the time of the

foreclosure.,' In effect, REBA argues, beczuJe "the essence of the MERS system is that MERS does

not  hold the under ly ing not" ,  . I  .  and holds the mortgages only  as nominee for  the holder  of  the

noi",; tn"." will effbctively be a presumption that the mortgagee did not hold the note at the time of

the foreclosure.

we respond to REBA',s concerns infra, but it is signific€nt that MERS'S current ' 'Rules of Membership,"

version 3.12, most recen y |."u,r"J in March, 2012 (-MERS rules), appear to recognize that.there needs to be a

ionn". o" n]uo" between ihe ;;gige and'the underlying debt as a condition precedent to an effective

i*..ioiui" by sale. See Rule 8i1)(ai df tn" UenS rules (requirino member owner of note or servicer initiating

foreclosure on note secureo ov'rq'g'n6 ro.tguge first to effectuate- assignment of mortgage "to the note owner's

servicer, or to such other pany e*presrty a-nispecifically designated by the note owner");Rule 8(1)(e)(i) of the

MERS rules (obligating a".od, not" owner or servicer 'to execute the assignment of the Security Instrument

from [MERS] to the note owner's servicer, or to such other party expressly and specifically d€signated by the

n o t e - o w n e r . . ' a n d p r o m p t | y . s e n d t h e a s s i g n m e n t o f t h e s e c u r i t y l n s t r u m e n t . . ' f o r r e c o r d i n g i n t h e
appiicaUie puUri. tand recorOi"j; nur" g(l)t,i l of the MERS rules (ievoking 9gth9!i!y.9f MERS certifvins officers

to initiate foreclosure proce;dings iri ftlfns's name on or after July 22' 2077) ' Finally'. as we lust

stated, we read the retevani mo"rtgage foreclosure statutes to authorize a party who holds the
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serves as the agent  of  the note holder  to  qual i t fy  as the "mortgagee"

the power of  sa le.

ENzgI twou|dappearthatat |eastwi threspect tounregis tered|and,aforec|os ingmortgageho|dersuchas
cree--n Tree may establish that it either held the note or acted on behalf of the note holder at the time of a

toraatoruia sald by fil ing an affidavit in the appropriate registry of deeds pursuant to G. L. c. 183' S 58. The

statute allows for ine nting of an affidavit that is "relevant to the title to certain land and will be of benefit and

assistance in clarifying the chain of title." Such an affidavit may state that the mortgagee either held the note ol

acted on behalf ofihe note holder at the time of the foreclosure sale. See G. L. c. 183, S 54B.

E N 2 g A s n o t e d a t t h e o u t s e t o f t h i s o p i n i o n , t h e m o r t g a g e i d e n t i f i e s M E R S a s m o r t g a g e e , b u t o n e t h a t a c t s
as th-e 'nominee" of the lender. It is not clear what "nominee" means in this context, but the use of the word

may have some bearing on the agency question. we express no opinion whether lvlERS or,Green Tree was

acting as agent of the note holder or with the note holder's authority at the time of the foreclosure sale.

eaton is entitted to pursue discovery on this issue in connection with her Superior Court action.
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