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Using Cap-and-Trade Bonuses to 
Promote Early Adoption: Carbon 
Capture and Sequestration in the 
Draft American Power Act 

Senators John Kerry (D-MA) and Joe Lieberman (I-CT) 

introduced a discussion draft of the American Power Act on May 

11, 2010.  The bill follows the same general format as other 

climate change proposals (see McDermott’s On the 

Subject “Kerry and Lieberman Introduce Much-Anticipated Climate 

Change Bill”) and includes several provisions to promote 

development of carbon capture and sequestration (CCS) 

technologies.  The CCS provisions combine financial incentives 

and mandates to encourage the commercial deployment of CCS 

at electric power plants and large industrial operations; this 

mirrors the CCS strategy found in the Waxman-Markey bill, H.R. 

2454.  The Kerry-Lieberman bill is less detailed in some respects 

than H.R. 2454, leaving room for agencies and policymakers to 

create a more detailed framework as it is implemented.  For 

instance, unlike H.R. 2454, it does not mandate a certification 

and permitting program for geologic storage. 

 

The CCS process involves capture and separation of CO2 gas at 

an emission source, compression of the CO2 gas, pipeline 

transport of the gas, and its injection into geological formations 

or deep ocean locations for long-term storage.  While various 

components of CCS technology have been utilized in the United 

States (such as oil-recovery-enhancing CO2 injection), the scope 

of CCS projects has been limited primarily by cost and the lack 

of financial constraints or regulatory limits imposed on CO2 

emissions. 

The bill creates a federal agency task force to identify the key 

roadblocks to commercial scale deployment of CCS.  The U.S. 

Environmental Protection Agency (EPA) Administrator is 

directed to appoint members to the task force to study and make 

recommendations on the adequacy of existing laws, regulations 

and private sector mechanisms for addressing liabilities, risks and 

affected property rights associated with the use of CCS. 

 

The bill supplements the $2.4 billion carve-out in the Economic 

Stimulus Act for carbon capture projects with a special grant 

program financed by a fee on fossil fuel power generation.  The 

grant program could fund up to $2 billion per year for 10 years to 

accelerate the commercial availability of CCS technologies and 

methods. 

 

The bill also provides for the distribution of emission allowances 

for CCS technologies that achieve at least a 50 percent reduction 

in CO2 emissions at electric generating units (EGUs) of at least 

200 megawatts where at least half of the fuel is coal or petroleum 

coke, or industrial facilities that would otherwise emit more that 

50,000 tons per year of CO2. 

 

The allowances are divided into weighted distribution categories, 

with not more than 15 percent given annually to industrial 

sources.  Allowances are also weighted to provide the greatest 

benefit to those achieving the highest percentage of reductions, 

while reverse auctions are used to supply some of the emission 

allowances.  The bill requires that allowances be returned or that 

a cash payment be made if a project captures less CO2 than the 

amount projected. 

 

The bill provides for changes to be made in the quantity of 

allowances issued based upon the Comptroller General’s findings 

in a CCS technology deployment study.  That study must be 

conducted on the earlier of May 1, 2033, or one year after the 

EPA Administrator has determined that there are insufficient 

allowances available to meet the allowance requests and, at the 

time of that determination, there are less than 72 gigawatts of 

generating capacity in existence at stationary sources employing 

CCS technology. 

The Kerry-Lieberman climate bill promotes 
accelerated carbon capture and sequestration through 
cap-and-trade bonuses for electric utilities and 
industrial facilities that are early adopters of carbon 
storage technology and practices. 
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The bill also contains carbon capture performance standards for 

EGUs where at least 30 percent of their fuel constitutes coal or 

petroleum coke.   Those EGUs first permitted from the beginning 

of 2009 through 2019 must achieve a 50 percent reduction in CO2 

emissions within four years after the EPA Administrator issues a 

report establishing that a specified number of facilities at a given 

capacity are capturing and sequestering at least 12 million tons of 

CO2 per year.  Unless the standard is reduced by an EPA 

rulemaking, the mandated level of CO2 reduction increases to 65 

percent in 2020, or two years thereafter if extended by Congress 

at the recommendation of the EPA Administrator and the 

Secretary of Energy. 

 

For more information, please contact your regular McDermott  

lawyer, or:  

Brandon H. Barnes:  +1 202 756 8130 bbarnes@mwe.com 

Susan Cooke:  +1 617 535 4012 scooke@mwe.com 

David O. Crump:  +1 202 756 8266 dcrump@mwe.com 
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IRS Circular 230 Disclosure:  To comply with requirements 
imposed by the IRS, we inform you that any U.S. federal tax 
advice contained herein (including any attachments), unless 
specifically stated otherwise, is not intended or written to be 
used, and cannot be used, for the purposes of (i) avoiding 
penalties under the Internal Revenue Code or (ii) promoting, 
marketing or recommending to another party any transaction or 
matter herein. 
 
The material in this publication may not be reproduced, in whole or part without acknowledgement 
of its source and copyright.  On the Subject is intended to provide information of general interest in 
a summary manner and should not be construed as individual legal advice. Readers should consult 
with their McDermott Will & Emery lawyer or other professional counsel before acting on the 
information contained in this publication. 
 
© 2010 McDermott Will & Emery.  The following legal entities are collectively referred to as "McDermott Will 
& Emery," "McDermott" or "the Firm":  McDermott Will & Emery LLP, McDermott Will & Emery/Stanbrook 
LLP, McDermott Will & Emery Rechtsanwälte Steuerberater LLP, MWE Steuerberatungsgesellschaft mbH, 
McDermott Will & Emery Studio Legale Associato and McDermott Will & Emery UK LLP.  McDermott Will 
& Emery has a strategic alliance with MWE China Law Offices, a separate law firm.  These entities 
coordinate their activities through service agreements.  This communication may be considered attorney 
advertising.  Previous results are not a guarantee of future outcome. 
 
 
 
 
 
 
 
 
 
 
 

 


